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1 
JOINT APPENDIX 


120 /Filed Apr.8,°587 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 
The United States of America : Criminal No. 335-58 
v. : Grand Jury No. Orig. 


Mervin. Green : Vio. 26 U.S.C. '4704a, 4705a 
21U.S.C. pe 


The Grand Jury charges: 

On or about August 13, 1957, within the District of Columbia, Mervin 
Green did sell, barter, exchange and give away to George Hemphill a narcotic 
drug, that is, five capsules containing a mixture totaling about 62 grains of 
heroin hydrochloride, quinine hydrochloride and milk sugar, not in pursuance 
of a written order, written for that purpose, from the said George Hemphill, 
as provided by law. i 
SECOND COUNT: 

On or about August 13, 1957, within the District of Columbia, Mervin 
Green purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 
five capsules containing a mixture totaling about 6.2 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar. This is the same heroin hydro- 
chloride which is mentioned in the first count of this ae 
THIRD COUNT: 

On or about August 13, 1957, within the District of Columbia, Mervin 
Green facilitated the concealment and sale of a narcotic drug , that is, five 
capsules containing a mixture totaling about 6.2 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, after the said heroin hydrochloride had 
been imported, with the knowledge of Mervin Green, into the United States con- 
trary to law. This is the same heroin hydrochloride which is mentioned in the 
first and second counts of this indictment. 

121 FOURTH COUNT: | 

On or about August 21, 1957, within the District of Columbia, Mervin 

Green did sell, barter, exchange and give away to George Hemphill a narcotic 





2 
drug, that is, eight capsules containing a mixture totaling about 14.7 grains 
of heroin hydrochloride and milk sugar, not in pursuance of a written order, 
written for that purpose, from the said George Hemphill, as provided by law. 
FIFTH COUNT: 

On or about August 21, 1957, within the District of Columbia, Mervin 
Green purchased, sold, dispensed and distributed, not in the original stamped 
package and not from the original stamped package, a narcotic drug, that is, 
eight capsules containing a mixture totaling about 14.7 grains of heroin hydro- 
chloride and milk sugar. This is the same heroin hydrochloride which is 
mentioned in the fourth count of this indictment. 

SIXTH COUNT: 

On or about August 21, 1957, within the District of Columbia, Mervin 
Green facilitated the concealment and sale of a narcotic drug, that is, eight 
capsules containing a mixture totaling about 14.7 grains of heroin hydrochlo- 
ride and milk sugar, after the said heroin hydrochloride had been imported, 
with the knowledge of Mervin Green, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the fourth and 
fifth counts of this indictment. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Wegible 


Foreman. 


122 /Filed April 9, 19587 
I, do hereby certify that on this day I gave a copy of the indictment in the 
above-entitled cause to the above-mentioned defendant by delivering the same 
to him personally. 
Date: 4-9-58 | By /s/H. G. Dodd, Deputy Clerk. 





124 /Filed April 9, 19587 
ORDER APPOINTING COUNSEL TO DEFEND 

Upon consideration of the motion of the defendant in the above-entitled 
cause, it is this 9th day of April, A.D., 1958, : 

ORDERED, That Maurice Friedman be, and he is, hereby appointed to 
appear and defend on behalf of the said defendant. : 

/s/ J. Morris 
Judge 


125 [Filed April 11, 19587 
PLEA OF DEFENDANT : 

On this 11th day of April, 1958, the defendant Mervin Green, appearing 
in proper person and by his attorney (Maurice Friedman) ! being arraigned in 
open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. ; 

The defendant is remanded to the District Jail. 

By direction of 


BURNITA SHELTON MATTHEWS 


Presiding Judge 
Criminal Court # One 


126 /Filed May 13, 19587 | 
MOTION TO DISMISS INDICTMENT _ 

Your movant, Mervin Green, moves that this Honorable Court will issue 
an order to dismiss an indictmient charging your movant with the Sale and 
Possession of Heroin, and for the information of this eget, sets forth the fol- 
lowing circumstances: | 

Your movant states that on August 26, 1957, he was oT for Possession 
of Heroin and since August 26, 1957 he has been incarcerated at the D. C. Jail. 

Your movant was arraigned on the charge of Possession of Heroin before 
the Honorable CommissionerSplain., with the privilege of having a hearing, your 
movant waived the Preliminary Hearing and was ordered held for the action of 
the Grand Jury. ! 





é 

A bond of $2500.00 was set in the case and your movant was remanded 
in custody of the D.C. Jail. 

I received an indictment charging your movant with Possession of Heroin 
and within six (6) months on February 11, 1958 your movant went to trial and 
was found Guilty and on March 7, 1958 was sentenced to serve a term of 3 to 
10 years. 

On April 8, 1958, your movant was removed by transfer to the Reformatory 
at Lorton, Virginia. Upon arrival at the Reformatory he was notified of a ‘“‘court 
appearance’’ and on April 9, 1958 he was returned to the D.C. Jail. At this time 

127 your movant was served an indictment by a clerk of the United States Dis- 
trict Court in the rotunda of the D.C. Jail charging your movant with the Sale_ 
and Possession of Heroin without having first been informed or advised of such 
a charge by any Commissioner or Judge. 

The indictment charges that on or about August 13, 1957 and August 21, 
1957 that one George Hemphill was involved in a transaction that is alleged to 
have occurred with your movant. 

These charges are prior to the charge against your movant on August 26, 
1957 and your movant having been in custody since his arrest these previous 
charges should not have been delayed against your movant. The indictment 
reveals that there has been unnecessary delay in presenting these charges to 
a Grand Jury, since your movant was, and has been in custody since August 26, 
1957. 

The indictment charging your movant with the Sale and Possession of 
Heroin shows that the Grand Jury in this case was not impanelled until February 
27, 1958 and subsequently sworn in on March 4, 1958 therefore the charge, Sale 
and Possession of Heroin was not presented to a Grand Jury until this date 
which constitutes an unnecessary delay in presenting this charge against your 
movant who has been held to answer to the District Court since August 26, 

1957 your movant would like to cite Rule #48(b) of the Federal Rules of Criminal 
Procedure as follows: 

{B) Dismissal by court - “If there is unnecessary delay in presenting the 

charge to a Grand jury or in filing an information against a defendant who has 
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been held to answer to the District Court, or if there is unnecessary delay in 
bringing the defendant to trial the Court may dismiss the indictment, informa- 
tion of complaint.’’ 

128 The Government having delayed imlicting your movant for no apparent 
reason and by so doing having denied your movant of the right of a hearing 
and of speedy trial, your movant submits that this is a dire Injustioe to your 
movant. 

In law, a charge is either good or bad when it starts ada does not change 
its character from its success. Deviation from the principle requires the 
deterance of wrongful Government action. 

PRAYERS 


Your movant prays that this Court will grant him a prompt hearing on this 
motion and upon a determination of the facts and conclusions of law issue an 
order to dismiss the indictment. For this relief your movant prays. 

/s/ Mervin Green ! 
Sworn and Subscribed to Before Me on this 12th day of May, 1958. 

/s/J. E. Ottes, Notary Public 


126 /Filed May 23, 19587 ! 
Heard, considered and denied. /s/R.B. Keech 5/23/58 


129 /Filed May 23, 19587 


MEMORANDUM IN SUPPORT OF DEFENDANT ’S MOTION TO 
DISMISS INDICT MENT 


The defendant’s motion to dismiss the indictment is see upon two 
grounds: i 

(a) That Rule 48(b) has not been complied with; and : 

(b) That the delay in presenting the indictment results in a violation of 
the defendant’s right to a speedy trial under the Sixth Amendmeat to the Con- 
stitution. : 

Rule 48(b) provides as follows: : 


‘Tf there is unnecessary delay in presenting the charge 
to a grand jury or in filing on information against a 
defendant who has been held to answer to the district 
court, or if there is unnecessary delay in bringing a 
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defendant to trial, the court may dismiss the indict- 
ment, information or complaint.” 


It appears that the defendant was arrested on August 26, 1957 for pos- 
session of heroin and has been in the District of Columbia Jail since that time. 
He was tried on this charge on February 11, 1958, found guilty, and sentenced 
on March 7, 1958. 

The present indictment charges defendant with concealment.and sale of 
narcotics on August 13 and August 21, 1957. These charges were prior in 
time to the arrest of the defendant on August 26, 1957 on the charge of posession 
of heroin. 

On its face, it appears that there has been unnecessary delay in presenting 
the instant charges to the Grand Jury, which was not done until approximately 
March 4, 1958. 

‘Such unnecessary delay in presenting the charge to the Grand Jury also 
results in unnecessary delay in bringing the defendant to trial. 


130 Rule 48(b), above cited, is a restatement of the inherent power of the Court 


to dismiss a case for want of prosecution (ex parte Altman, 34 F. Supp. 106 S.D. 
Cal.). 

While a motion to dismiss on these grounds is addressed to the sound dis- 
cretion of the Court, the granting of such a motion will not be disturbed on 
appeal unless there has been a clear abuse of discretion (U.S. vs. McWilliams, 
1947, 163 F. 2d 695, 82 U.S. App. D.C. 259). 

It is apparent that the defendant has not contributed to the delay in present- 
ing this charge to the Grand Jury, and the consequent lack of a speedy trial is 
not attributable to any act on his part, for he has been incarcerated since about 
August 26, 1957 (U.S. vs. Alagia, D. C. Del. 1955, 17 F.R.D. 15). 

There is no apparent reason for the Government’s delay in presenting 
these charges to the Grand Jury from August 21, 1957 until March 4, 1958. 

Such a delay obviously redounds to the detriment of the defendant and prejudices 


his rights. 
For the foregoing reasons the motion to dismiss should be granted. 


jG om 
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Respectfully submitted, 
/s/ Maurice Friedman 


1000 Vermont Avenue, N. WwW. 
Washington 5,D.C. 


Attorney for Defendant 
by appointment of the Court 


Copy served on Asst U.S. Atty. personally May 23, 1958. /s/ Maurice Friedman 


131 /Filed May 23, 19587 
On this 23rd day of May, 1958, came the attorney of the: United States; 
the defendant in proper person and by his attorney, Maurice Friedman, Esquire; 
thereupon, defendant’s motion to dismiss the indictment coming on to be heard, 
after argument by counsel, is by the Court treated as submitted. 
The defendant is remanded to the District of Columbia Jail. 
By direction of : 


RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 


132 /Filed June 4, 19587 
On this 4th day of June, 1958, came the attorney of the United States; the 
defendant in proper person and by his attorney Maurice Friedman, Esquire; 
whereupon the jurors of the regular Petit Jury panel serving in Criminal Court 
No. One, being called, are sworn upon their voir dire; and thereupon comes a 
jury of good and lawful persons of the District of Columbia, to wit: 
William E. Allen 7. Clifton R. Brown 
Grace T. Pyles 8. Lillie B. Brown i 
Marguerite C. Donato 9. Edward T. Orozco: 
Cicero N. Osborne 10. Sidney Cohen 
Marie F. Beverly 11, Martha R. Hutchins 
Arthur Brown 12. Chester S. Dial _ 
who are sworn to well and truly try the issue joined herein; whereupon the jury 
upon their oath find the defendant guilty as indicted. i 
The case is referred to the Probation Officer of the Court and the defendant 





8 
is remanded to the District of Columbia Jail. 
By direction of 


EDWARD A. TAMM 
Presiding Judge bi 
Criminal Court #1 


133 /Filed June 9, 19587 
MOTION FOR JUDGMENT OF ACQUITTAL, FOR ARREST OF 


JUDGMENT, OR FOR NEW TRIAL 


The defendant respectfully moves the Court to arrest the judgment on 
the verdict of the jury herein of June 4, 1958, to enter a judgment of acquittal 
herein notwithstanding the verdict of said jury, or for a new trial, and reasons 
therefor states as follows: 

(1) That there was unnecessary delay in presenting the indictment of the 
Grand Jury, and, consequently, unnecessary delay in bringing the defendant to 
trial, contrary to Rule 48(b) (FRCP) and in violation of the Sixth Amendment to 
the Constitution. 

(2) As a matter of law the defense of entrapment was established and the 
jury should have been directed to return a verdict of acquittal on all counts of 
the indictment. 

(3) A verdict of acquittal should have been directed with respect to the 
third and sixth counts, for the reason that Title 21, United States Code, Section 
174, forming the basis of said counts, is invalid and unconstitutional, because 
it deprives the defendant of his constitutional rights of due process, because 
it effectively destroys the presumption of innocence, because it compels the 
defendant to testify against himself, and because as a matter of substance the 
presumption of illegal importation is in direct conflict with the defendant’s 
constitutional rights. 

134 (4) The verdict of the jury should not be permitted to stand on the basis 
of the uncorroborated and unsubstantiated testimony of a paid government in- « 
former. 

(5) And for such other reasons as may be advanced at the hearing of this 
motion. 


9 | 
Respectfully submitted, 


/s/ Maurice Friedman 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Attorney for Defendant 
(By appointment of the Court) 


135 /Filed June 20, 19587 
On this 20th day of June 1958, came the attorney of the United States; 
the defendant in proper person, and by counsel M. Friedman Esquire; where- 
upon the motion of defendant for judgment of acquittal for arrest of judgment 
or for a new trial and motion (filed by defendant) for judgment of acquittal, 
coming on for hearing, after argument is by the Court denied. 
By direction of 


EDWARD A. TAMM 


Presiding Judge | 
Criminal Court #1 | 


136 /Received July 28, 19587 
NOTICE OF APPEAL | 

Name and address of appellant - Mervin Green, c/o D. C, Jail 

Name and address d appellant’s attorney - Maurice exes 1000 
Vermont Ave., N. W., Washington 5, D. C. 

Offense - Vio. 26 U.S.C. 4704a, 4705a; 21U.S. C. 174 

Concise statement of judgment or order, giving date, and any sentence - 
Denial of Motion to Dismiss Indictment, May 23, 1958; Denial of Motion for 
Directed Verdict or for judgment of Acquittal, June 4, 1958; Denial of Motion for 
Judgment of Acquittal, for arrest of Judgment or for New Trial, June 20, 1958; 
Verdict of Jury, June 4, 1958; Sentence, July 24, 1958. 

Name of institution where now confined, if not on bail - D. C. Jail 

I, the above-named appellant, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit from the above-stated judgment. 


Date: July 24, 1958 /s/ Mervin Green, Appellant. : 
/s/ Maurice Friedman, Attorney for Appellant. 
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138 /Filed August 1, 19587 
JUDGMENT AND COMMIT MENT 

On this 24th day of July, 1958, came the attorney for the government and 
the defendant appeared in person and by counsel, Maurice Friedman, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of — 

Violation of the Federal Narcotics Laws, as charged, and the Court having 
asked the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or appearing 
to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of | 

Five (5) years on each of counts one, three, four and six of the indictment; 

Two (2) years to Six (6) years on each of counts two and five of the indict- 

ment, said sentence on counts two and five to run concurrently with each 

other and concurrently with the sentence imposed on counts one, three, 
four and six of the indictment, and to run concurrently with the sentence 

imposed in Criminal Case #1045-57. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Mar shal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm 
United States District Judge — 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


1 /Filed August 29, 19587 
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THE UNITED STATES OF AMERICA : ! 
vs. Criminal Action No. 335-58 
MERVIN GREEN, | 
Defendant : 
Washington, D.C. 
Wednesday, June 4, 1958 
The above-entitled matter came on for trial before THE HONORABLE 
EDWARD A. TAMM, Judge, United States District Court for the District of 
Columbia, at 10:15 a.m. | 
APPEARANCES: \ 
For the Government: 


FREDERICK G. SMITHSON, 
Assistant District Attorney 


For the Defendant: : 
MAURICE FRIEDMAN, Esquire. | 


THE COURT: You may proceed, Mr. Smithson. 

MR. FRIEDMAN: May we approach the bench a moment, Your Honor ? 

THE COURT: You may. ! 

(At the Bench:) ; 

MR. FRIEDMAN: I should like to renew my motion to dismiss the indict- 
ment and ask for acquittal at this point on the same ground which have been 
previously stated and argued before Judge Keech, that is, unnecessary delay in 
presenting the matter to the Grand Jury of some six months or so, and, conse- 
quently, unnecessary delay in bringing the defendant to trial, contrary to Rule 
48(b), and in violation of the Sixth Amendment to the Constitution. 

Judge Keech heard that motion and he overruled it, and I feel this is an | 
appropriate time to renew it. 

THE COURT: The record will indicate you have renewed your motion. 

I feel Judge Keech’s ruling on your motion becomes law. I will deny the motion, 
assuming you have nothing to add to your argument other than what you presented 


12 
to Judge Keech. Do you have anything to add? 
MR. FRIEDMAN: No, Your Honor. 
THE COURT: Very well, the motion will be denied. 


* *+ *©* © © © & & 


GEORGE HEMPHILL 
*- * * *&©* *&©* &©& & * 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Now, Mr. Hemphill, directing your attention to August of 1957, were 
you employed at that time, sir, by the Federal Bureau of Narcotics? A. I was. 

Q. Were you working in an undercover capacity? A. That is right. 

Q. On the date of August 13, 1957, did you know a man by the name of 
Bowie? A. I did. | 

Q. You knew him to be what? A. A Treasury Agent for the Bureau of 
Narcotics. 

Q. Directing your attention to the 13th of August, on that date did you have 
occasion to meet with Agent Bowie? A. I did. | 

Q. Do you recall where and at what time you first met with him on that 
date? A. August 13th -- about 11:15 a.m., at 3rd and L Street, Northeast. 

Q. Is that in the District of Columbia? A. Yes. 

Q. Tell me, sir, were you searched that day? A. I was. 

Q. Who searched you? A. Agent Donald Bowie. 

Q. Were you given anything after you were searched? A. I was. 

Q. What were you given? A. $15.00 by Agent Bowie. 

Q. When you received that $15.00, did you go anywhere? A. Yes. 

Q. Where did you go? A. I went to 7th and O Street, Northwest. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Did you meet anyone there? A. No, we went to 7th and O Street and 
Donald Bowie put me out of the car there. 

Q. After you got out of the car at 7th and O, where did you go? A. I 
walked to 629 Q Street, Northwest. 

Q. Is that in the District of Columbia? A. Yes, sir. 
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Q. 629 Q Street is that an address? A. It is. 
Q. Did you enter any premises there? A. No. 
Q. 


Did you meet anyone there? A. I did. 

Q. Did you have any conversation with that person, sir? A. Yes. 

Q. Pursuant to that conversation, what did you do or where did you go? 
A. I sat on the bench until the fellow came out of the house by the name of 
Charles. | 

THE COURT: Keep your voice up. : 

THE WITNESS: I sat on the bench until the fellow by the name of Charles 
came out of this address. 

BY MR. SMITHSON: 

Q. Did you have a conversation with him at that time ? A. I did. 

Q. Pursuant to this conversation, what did you do or where did you go? 
A. We went to 7th and Q Street, Northwest, and he made a Paes call there 
from a , telephone booth. 

Q. After that phone call, what did you or he do? A. We went and caught 


\ seen went to 15 R Street. | 
4 Q. What section of the city is that in? A. Northwest section. 


Q. Is that in the District of Colunbia? A. That is right. 

Q. When you got to 15 R Street, sir, did you meet anyone ? A. Yes, we 

went to 15 R Street and went to a basement apartment. 

Q. Whom did you meet there? A. A fellow by the name of Dirk. 

Q. Would you speak a little louder, Mr. Hemphill. You say you met a 
person by the name of Dirk, is that correct? A. Yes. : 

Q. Is that person by the name of Dirk here today ? A. Yes, he is. 

Q. Where is he? A. There (indicating). | 

Q. How is he dressed? A. He has a stripped shirt on. 

Q. Has he a coat on? A. No, sir. 

MR. SMITHSON: May the record reflect the witness has identified the 
defendant, Your Honor ? | 

THE COURT: The record will so indicate. 

BY MR. SMITHSON: 
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Q. Did you have any conversation with the defendant known to you as 
Dirk? A. I did. 

Q. Would you relate, sir, what conversation you had with the defendant 
Green, or the person known to you as Dirk, and the conversation the man 
Charles had with the person Dirk in your presence? A. Charles went and 

il asked Dirk had he been and Dirk told him no. 

Q. He asked him, had he been? A. That is right. 

Q. What does that mean? 

MR. FRIEDMAN: I object to what his interpretation of the meaning of 
that phrase. He is not qualified to say. 

THE COURT: Mr. Smithson, what do you say to the objection ? 

MR. SMITHSON: I think from his conversations with contacts, he has a 
knowledge of the language used in the narcotic traffic. 

THE COURT: I don’t think you have qualified the witness. The objection 
is sustained. 

BY MR. SMITHSON: 

Q. He asked, had he been. Was there any answer? A. It was. 

Q. What was that answer? A. He said, ‘No.’ 

Q. Was there any further conversation between the defendant, Charles 
and you? A. It was. 

Q. Would you relate what was said? A. He said, was he ready. He said, 
“Yes.” 

Q. Was he ready? A. Yes. 

Q. What did the defendant answer? A. He said, ‘Yes.’ 

Q. What was said or done then? A. We went out and caught a cab and 
went to 16th and Swann, and we all got out there. I gave Dirk $9.00 and he left 
us standing at 16th and Swann and walked to S Street out of sight. 

Q. What did you give him $9.00 for? A. To get stuff. 

Q. What is stuff? A. Heroin. 

Q. Heroin, did you say? A. That is right. 

Q. Tell me is “‘stuff’?? a term commonly connected with narcotics ? 

A. It is. 
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Q. Have you been familiar or made familiar with the language used in 
the narcotics traffic? A. I have. | 

Q. And with regard to that language used in the narcotics traffic, 
what does the phrase ‘‘have you been”? mean ? : 

MR, FRIEDMAN: I object to his interpretation as to what might have 
been meant by the term. I don’t see how this witness can testify about words 

uttered by others. 

THE COURT: Mr. Smithson, what do you say to the objection rs 

MR. SMITHSON: The objection was made on the basis of the previous 
question that he was not qualified to interpret the language used. I say he is 
conversant with the language or slang. He has stated he made a request of 
the defendant to purchase stuff, that he meant by that heroin, and that in the 
field of narcotics traffic with which he has been made familiar, he knows stuff 
as meaning heroin. I asked him the meaning, with regard to the language 
used in the narcotics traffic, of the phrase ‘‘have you been.” 

I think he is familiar enough with the language used in narcotics traffic 
to be able to answer that. ! 

THE COURT: The objection is overruled. Answer the question. 

THE WITNESS: That means had he been to buy any narcotics that morning. 

THE COURT: Will you read the answer, Madam Reporter. 

(The last answer was read by the reporter.) | 

BY MR. SMITHSON: 

Q. Now, sir, you say you gave him $9.00. What, if anything, did you say 
it was for? A. I didn’t tell him what it was for because we had discussed that 

14 at 15 R Street. : 

Q. That discussion at 15 R Street, would you repeat what was said be- 

tween the two of you? A. There just wasn*% anything said between the two of 


us; it was among the three of us. 
Q. All right, the three of you? A. Charles asked Dirk: had he been. He 


said, ‘‘No.’? Charles asked was he going. He said, “Yes.” | 
We went to R Street, caught a cab and went to 16th and Swann Street, 


Northwest. 
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Q. This person Charles, did he know you were working in an undercover 
capacity for the Federal Bureau of Narcotics? A. No, sir. 

Q. When you got to 16th and Swann Street and gave the defendant $9.00, 
he left you; is that right? A. He did. 

Q. How long :was he gone? A. About 15 minutes, maybe a little longer. 

Q. This address 16th and Swann, is that in the District of Columbia ? 
A. That is right. 

Q. Did he return to where you were? A. He did. 

Q. Was Charles there when he returned? A. Yes. 

15 Q. When he returned, what was said or done? A. We got in a cab and I 

asked him if he got the stuff -- no, I said just ‘“‘cop’’; and he said, “Yes.” 

Q. You used the word ‘“‘cop’”’. What does that mean? A. That means 
did he get the stuff. 

Q. What was his answer? A. ‘Yes.” 

Q. Did you have further conversation at that time en route to where you 
were going in this cab? A. Not that I recall, 

Q. Where did you go then? A. 15 R Street. 

Q. That is the same address that you first went to, is it? A. That is 
right. 

Q. What occurred there? A. We went in the basement of 15 R Street. 
He gave me a cellophane wrapper with five capsules of white powder in it. 

Q. When you gave him this money and he left to go to this address at 
16th and Swann, and returned later when these capsules were turned over to 
you, sir, did you give him anything other than money? A. I didn’t understand 


you. 


16 Q. In other words, did you give him a written order form for the purchase 
of narcotics? A. No. 
Q. When ya received the suspect capsules, sir, were they in a stamped 
package, that is, did it have Internal Revenue stamps on it? A. No. 
Q. Do you know what I mean by Internal Revenue stamps ? A. I do. 
Q. Did you see if there were any on the package? A. I didn’. 
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Q. Did you see them taken from a package which had Internal Revenue 
stamps on it? A. I did not. 

Q. When you received these five suspect capsules, what did you do? 
A. Charles and I walked back to North Capitol Street and we parted; I went 
on back to 3rd and L Street where I met Donald Bowie. _ 

Q. Is that Agent Bowie? A. That is right. 

Q. What did you do with the suspect capsules? A. I turned them over 
to Agent Bowie. : 

Q. Did you initial the package? A. I did. 

Q. Did you see Agent Bowie place them in a lock-seal: envelope after 
that? A. I did. 7 

Q. Did you see Agent Bowie seal and mark the envelope after that ? 

A. I did. 

MR. SMITHSON: May I have this small package marked Government’s 
Exhibit 1-A for identification; and this manilla envelope marked Government’s 
Exhibit 1-B, for identification ? | 

THE COURT: They will be so marked. 

Will you show them to defense counsel prior to questioning the witness 
about them. 


{Small package and manilla iia were marked 
Government’s Exhibits Nos. 1-A and 1-B respectively, 
for identification.) 


BY MR. SMITHSON: : 

Q. I show you, sir, Government’s Exhibit 1-A for identification, and I 
will ask you to describe what that object is for the record ? A. This is five 
capsules of white powder in a cellophane wrapper. : 

Q. Have you seen that before, sir? A. I have. : 

Q. When did you first see them? A. August 13, 1957. 

Q. Is that the same cellophane package you DERVIOOEY | described as 
having received from the defendant? A. It is. 

Q. Did you at any time mark that in any way? A. I did. 

Q. Do you see your marking on that? A. Ido. 
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Q. Where is it, sir? A. Here (indicating). 

Q. You have pointed, sir, for the record, to the initials ““G.H.”. You 
find that written on this particular wrapper, is that right? A. That is right. 

Q. Ali right. Now, Mr. Hemphill, directing your attention to the 21st 
of August, 1957: Did you have occasion to meet Agent Bowie on that date ? 
A. I did. 

Q. Where did you meet him for the first time on that date? A. At 
Eckington and R Street, Northeast. 

Q. Is that in the District of Columbia? A. It is. 

19 Q. About what time that day did you meet him? A. About 4 o’clock 

in the afternoon. 

Q. Were you searched at that time? A. I was. 

Q. Who searched you? A. Agent Bowie did. 

Q. After he searched you, did he give you anything? A. He did. 

Q. What did he give you? A. $15.00. 

Q. When you received that $15.00 from him, were did you go? A. To 
15 R Street. 

Q. Is that the same address you previously went to in the District of 
Columbia? A. Yes, sir. 

Q. Did you meet anyone there? A. I went to knock on the door and an 
old fellow answered and I asked him if Dirk was there. 

Q. Was he there? A. Yes, he was on the back porch. 

Q. Pursuant towhat this person who answered the door told you, did 
you enter those premises? A. I didn*. 

20 Q. Did you see this person Dirk, who you identified previously as the 

defendant, that day? A. I did. 

Q. Where did you see him? A. This old fellow called him and he came 
to the front door. | 

Q. Did you have any conversation with the defendant at that time? A. I did. 

Q. What conversation did you have with the defendant at that time? A. 
I told him I wanted to get some stuff and asked him could he do anything for me. 


He said, ‘‘Yes.’’ 
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Q. Was there any further conversation relative to purchase at that time ? 
A. I asked him how long it would take. He said, ‘Ten or fifteen minutes.’? 

So then we walked to the sidewalk in front of 15 R Street and I told him to go 
ahead because I had to go and he left me there on the sidewalk. 

He crossed the street and went down in an alley to Quincy Street and 
turned right out of my sight. Five or ten minutes later, he came back and gave 
me some stuff. I gave him $15.00. i 

Q. You say he gave you some stuff. What did he give ian ? A. He gave 

me eight capsules containing white powder. 

Q. Where did this passing of the suspect narcotics take place? A. On 
the stoop of 15 R Street. 

Q. At that time, when you met him on the 21st of August, did you give 
him any written form for thetransfer of narcotics? A. No. 

Q. When you received these suspect capsules -- et i were there ? 
A. Eight. 

Q@. Were they in a stamped package, with Internal Revenue stamps on it ? 
A. No, they were not; they were in a chewing gum wrapper. 

Q. Did you see them taken from a package bearing Internal Revenue 
stamps? A. I did not. 

Q. After receiving those capsules, what did you do with them? A. I 
turned back and walked to Eckington and R and turned them over to Agent Bowie. 

Q. Is that where you saw Agent Bowie before? A. It is. 

Q. Is that in the District of Columbia? A. Itis. 

Q. You say you turned them over to Agent Bowie; is that correct? A. I 
did. | 

Q. Did you mark them in any way? A. I did. ! 

MR. SMITHSON: Your Honor, may I have this small wrapper marked 
Government’s Exhibit 2-A and the envelope marked 2-B, for identification ? 

THE COURT: The clerk will so mark the exhibits. _ 


(Package and envelope were marked Government’s 
Exhibits - Nos. 2-A and 2-B, respectively, for 
identification.) ! 


BY MR. SMITHSON: 
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Q. I show you, Mr. Hemphill, Government’s Exhibit 2-A for identification, 
and ask you to examine it. For the record, will you describe what that is? 
A. This is eight capsules of white powder. 

Q. Is there a wrapping on it, sir? A. Yes. 

Q. What is the wrapping? A. A Wrigley’s Spearmint chewing gum wrapper. 

Q. Have you seen that before? A. I have. 

Q. Where did you see that before? A. At 15 R Street, Northwest. 

Q. Are those the same eight capsules you previously testified you rer 
ceived from the defendant? A. Yes, sir. 

MR. SMITHSON: For the record, one dropped out, Your Honor. May I 
recover it? 

THE COURT: You may recover it. 

MR. SMITHSON: May I ask the witness to stand down, I want to make 
sure nothing else dropped. 

(The witness complied.) 

MR. SMITHSON: I think that is all. 

BY MR. SMITHSON: 

Q. How do you identify that as the same package? A. By my initials. 

Q. Do you find your initials on there? A. Yes,I do. 

MR. SMITHSON: That is all I have of the witness at this time. 

THE COURT: Mr. Friedman, you may cross-examine. 

CROSS EXAMINATION 

BY MR. FRIEDMAN: 

Q. Mr. Hemphill, how long have you been employed as ari undercover 
man by the Treasury De'partment? A. About two years. 

24 Q. And you have continuously been so employed by the Treasury Depart- 

ment for the past two years? A. Not continuously; off and on. 

Q. Would you clarify that, please? A. Not every day, no. 

Q. There have been times during the past two years you have been so 
employed as an undercover man; is that right? A. That is right. 

Q. And at other times you had other duties? A. Yes, sir. 

Q. What were those other duties? A. Painter. 
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Q. For the Government? A. No. 

Q. So that these occasions during the past two years have been at in- 
tervals that you have been employed as an undercover man by the Treasury 
Department? A. No, as a special employee. 

Q. I don't understand you. A. I have been siigiiteedt as a special employee. 

Q. As such special employee, your duties were as an undercover man; 
is that correct? A. Similar; yes, sir. : 

Q. Ibeg your pardon? A. Yes, sir. 

Q. Now, do you know on how many cases during the past two years you 
have worked as an undercover man for the Narcotics Division of the Treasury 
Department? A. I cannot recall. | 

Q. Was it ten times or more? A. I can't recall. , 

Q. Was it a hundred times orless? A. I can't recall. 

Q. Can you give us any approximate idea of the number of times you 


have been so employed as an undercover agent? A. No, I cannot. 


Q. You haven't even the vaguest idea? A. No. 

Q. Now, have those periods of employment as such an undercover 
agent been for one day or two days or more ata time? A. Sometimes I 
went for one day, two days, three days a week -- no particular time. 

Q. On each of these cases, you were paid on a per diem aan is that 
correct? A. That is right; yes, sir. 

Q. How much were you paid? A. $5.0u. 

Q. $5.40 per day? A. Not a day; just for the time I sbant, 

Q. What do you mean by "just for the time I spent''? 7 Some times 
half a day, couple hours, something like that. 

Q. You worked with Agent Bowie on each of these occasions during 
the past two years? A. No. 

Q. You worked with different agents; is that correct? A That is right. 

Q. On different cases? A. That is right. 

Q. In fact, this wasn't the only case, which you are testifying here about, 
where you worked as an undercover man for the Treasury Department, is it? 
A. It is not. ! 
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Q. It was your job or part of your duties as an undercover agent to 
attempt to make purchases of narcotics from different people; if that correct? 
A. That is right. 

Q. That specifically was your job in connection with the defendant 
Mervin Green; is that right? A. That is right. 

Q. That is, to go and try to purchase narcotics from him; is that correct? 
A. Yes. 

27 Q. And at no time during the occasions you saw or spoke with or was in 
the presence of Mervin Green, did you ever tell him you were a narcotics 
agent? A. I never did. 

Q. In fact, he didn't know you were an undercover agent, did he? A. 

No, he didn’t. 

Q Who was this fellow Charles? A. All I know him by is Charles; 
I don't know his last name or anything. I met him at North Capitol and L 
Street. I saw him there on several occasions. 

Q. You say you saw him there on several occasions? A. That is right. 

Q. Did you ask him his full name? A. No, I didn't. 

Q. Did you find out where he lived? A. I did. 

Q Where did he live? A. 629 Q Street, Northwest. 

Q Do you know whether he still lives there? A. No, I don't. 

Q. Did you make any effort to ascertain whether he still lives there? 

A. No. 

Q. Did you tell Agent Bowie this fellow Charles, who lived at 629 Q 
Street, was one of those whom you had been in contact with the defendant 
Green? A. No. 

Q Did Agent Bowie know you had been in contact with this fellow Charles? 
A. Yes. 

Q He saw you with him, didn’t he? A. That is right. 

Q. On each of these two occasions, August 13th and August 21st, you 
have related to us? A. That is right. 

Q So, when you were a painter during the past two years that was on your 
own, not for the Government; is that correct? A. I don't understand the question. 
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Q. When you were engaged as a painter, were you so engaged on your 


own behalf or for the Government or someone else? A. I ‘dae working on my 
own behalf. | 

Q. You were working on your own behalf? A. That is right. 

Q. You wouid go out and get jobs and do painting, for which you were 
paid? A. That is right. | 

29 Q. I just want to be perfectly clear on this: While you were working as 
an undercover agent for the Narcotics Division of the Treasury Department, 
it was your job to try to go out and induce people to sell pe is that 
right? A. Yes, sir. 

Q. It was your job to go out and induce the defendant Green to sell you 
narcotics; is that correct? A. Not exactly Green alone. Green wasn't the 
only one; he was just one fellow I was trying to buy from. was trying to 
buy from anyone I could. ! 

Q. With specific reference to the defendant Gaexn, ¢ on each of the two 
occasions you had dealings with him, did you consider it part of your job to 
induce him to sell you narcotics? A. Yes. 

Q. And that was without telling him in advance you were a narcotics 
agent? 

THE COURT: This is repetitious. The witness has said the defendant 
didn't know he was an undercover agent. 

BY MR. FRIEDMAN: 

Q. Now, on the first occasion of August 13th, 1957, that you have pre- 
viously related, I believe you stated -- and if I am wrong you correct me, 
Mr. Hemphill -- that you went to 6th and Q Streets and you there met 
Charles. Is that correct? A. I said at 629 Q Street and met Charles. 

30 Q. And you met Charles? A. That is right. ! 

Q. From there you and Charles went to 15 R Street, Northwest; is that 
correct? A. No, we went to 6th and Q Street. ; 

Q. You went to 6th and Q Street? A. Yes. 

Q. From 6thand Q Street, did you goto15R Street? A. Yes, we did. 

Q. Is that where you met the defendant Green? A. That is right. 
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Q@ Now, from 15 R Street, the three of you got in a taxicab; is that 
right? A. That is right; yes. 
Q. That is, Charles, the defendant Green and yourself got in a taxicab? 
A. Right. 
Q. From there you took this cab to 16th and Swann, Northwest? A. 
| That is right. 
$1 Q. Ibelieve you testified that the defendant Green left both of you, did 
he? A. That is right. 
Q. Where did he go? A. I don't know; he walked out on S Street, out 
of sight. 
Q. You say he went out of your sight? A. That is right. 
Q You didn’t attempt to follow him or see where he went, did you? 
A. Idid not. 
Q. How long was it before he returned? A. I will say about half an 
hour. 
Q. Half an hour. During this time you had traveled from 6th ami Q to 
16th and Swann and while you were waiting there, where was Bowie? A. I 
don’t know where he was. 
Q. You didn't see him? A. I saw him on several occasions on 16th 
Street; he was walking on 16th Street. 
Q He was notin the car? A. No, he was notin the car. 
Q Had he followed you to 16th and Swann Street? 
MR. SMITHSON: if the witness knows of his own knowledge. 
32 THE COURT: If he knows. 
BY MR. FRIEDMAN: 
Q Did Agent Bowie follow you to 16th and Swann Street? A. Thatis 
right. 
Q. Did you see him follow you? A. No. 
Q You just assumed he did? A. That is right. 
Q. How far away was hefriom you while you were at 16th and Swann Street 
waiting for the defendant Green to return? A. I was sitting on the sidewalk 
and he passed me several times, walking. 
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Q. He passed you several times, did you say? A. That is right. 
Q. And then did he pass you several times while the defendant Green 
was out of your sight? A. Yes. 
Q. Then when the defendant Green returned, as I understood you to say, 
you, Charles and Green got back into a cab; is that right? A. That is right. 
Q. And you went back to 15 L Street or R Street -- What was that 
number? A. 15 R Street. , 
33 Q. You went back there? A. That is right. , 
Q. Who paid for the cab trip to 16th and Swann Street, sir? A. I did. 
Q. Who paid for the cab from 16th and Swann Street back to R Street? 
Did you? A. That is right. 
Q. Did you get reimbursed for those cab fares? A.) 1 already had ample 
funds to take care of that. | 
Q. You had ample funds, you say? A. I did. | 
Q. And those funds were furnished by the Government? A. That is right. 
Q. Now, at 15 R Street, you went into the basement; is that right? A. 
That is right; yes. | 
Q. The three of you went in? A. Thatisright. 
Q. Do you know where Agent Bowie was at that time? A. No. 
Q. Then you left 15 R Street and you and Charles went and walked to 
North Capitol Street, is that right? A. Thatis right. 
34 Q. While you walked to North Capitol Street, you were walking next to 
Charles during all of that time? A. Yes. 
Q. How far away is it from 15 R Street to North Capitol, about a block? 
A. Approximately a block and a half, something like that. | 
Q. There you left Charles, right? A. I did. | 
Q. And where did you meet Agent Bowie? A. At 3rd and L Street. 
Q. You walked back to 3rd and L Street, did you? A. I can't recall 
whether I walked back or rode a cab. 
Q. You either walked or rode in a cab back to 3rd and L Street by your- 
self? A. I was by myself for sure; whether I rode a cab or walked, I don't 
recall. | 
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Q. It was one or the other by yourself, is that right? A. That is right. 

Q. Did you meet Agent Bowie at 3rd and -- where did you say it was? 
A. Third and L. Street. 

Q. Did you meet him on the street? A. Yes. 

Q. Was he inacar? A. That is right. 

35 Q. Coming down to August 21st, as I understand it, you went to 15 R 
Street again after having met with Agent Bowie; is that right? A. That is 
right. 

Q. Now, how did you goto 15 R Street? Did you walk or ride? A. We 
rode to Eckington Place and R Street, and then I got out of the car and walked 
from there to R Street. 

Q. When you say “‘we,’’ you mean you and Bowie? A. That is right. 

Q. Where did you meet him to begin with? A. I think I met him at 
3rd and L Street. 

Q. Was this your favorite meeting place, 3rd and L Street? A. Not 
favorite, but we met there several times. 

Q. You met him there on many occasions, did you? A. Several times. 


Q. You, by yourself, went to R Street; is that right? A. That is right. 
He walked as far as the whiskey store at North Capitol and I. 


Q. He waiked as far as the whiskey store at North Capitol andI? A. 
That is right. | 

Q. Then you left him? A. That is right. 

Q. And walked to 15 R Street? A. That is right. 

Q. You spoke to somebody there, as a result of which the defendant 
came to the front of the house; is that right? A. That is right. 

Q. Was Charles there at that time? A. No, he wasn’. 

Q. Did you make any effort to contact Charles that day? A. No, I didn’. 

Q. You knew where he lived, didn’t you? A. Yah, I knew where he lived. 

Q. Now, as a result of your discussion -- by the way, on this occasion 
were you seeing him there again to induce the defendant Green to sell you 
narcotics? A. That is right. 

Q. That was your specific task and job? A. That is right. 
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Q. As a result of your discussion with the defendant Green on that day, 
August 21st, he left you; is that right? A. He did. | 

Q. Where did he go? A. He went out an alley to Quiney Street and 
turned right out of my sight. | 

Q. He went down an alley next to the house? A. No, he crossed the street 
and went down an alley to Quincy Street and turned right and out of my sight. 

Q. Did you keep him in sight while he walked down the rey to Quincy 
Street ? A. I did. 

Q. Then he turned the corner of the alley and went out of your sight ? 
A. That is right. | 

Q. And did you say he was gone 15 minutes or so? A. Probably 15 
minutes. 

Q. Where did you go at that time ? A. Stood on the sidewalk 

Q. In front of 15 R Street? A. Yes. : 

Q. Did you see Agent Bowie at thattime ? A. He was standing in front 
of the whiskey store. 

Q. When Green came back, did you enter the premises? ? A. We never 
wentinthe house; we were on the stoop. 

Q. Were you in that house on August 13th? A. I was. 

Q. You mean then you had never been in that house on August 21st, is 
that right? A. That is right. | 

Q. He gave you something and you gave him $15.00; is that right? A. 
That is right. : 

Q. During that time, where was Agent Bowie? A. Be v was standing on the 
corner of North Capitol and R Street. 

Q. You went back there and left the defendant Green sedis there or 
did he go in the house? A. I don’t recall whether he came back in or stood on 
the porch; I left as soon as I received the package. 

Q. And after completing your business with Agent Bowie, who paid 
you for your day’s work? A. I don’t receive it until the 10th of each month. 

Q. On the 10th of each month, you get paid? A. That is right. 

Q. Do you get paid by government check? A. No, I get money. 
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Q. You get cash money? A. Yes. 

Q. Who pays you? A. Whoever I have been working with, you know, at 
that particular time. 

Q. Then Agent Bowie paid you, you worked with him; is that right ? 
A. I can’t recall whether he paid me or another agent. 

Q. How many other cases did you work on during the month of August, 
1957 ? 

39 MR. SMITHSON: Objection, Your Honor. 

THE COURT: State the grounds for your objection. 

MR. SMITHSON: It serves no purpose in this case. It also may interfer 
with any other cases this man may still be working on. 

THE COURT: I think the question is, how many cases did he work on in 
August. I will overrule your objection. 

Read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE WITNESS: I can’t recall. 

BY MR. FRIEDMAN: 

Q. Did you work on any other cases during that month? A. I cannot re- 
call whether I did or not. 

Q. You don’t recall whether you worked on any other cases or not? 

THE COURT: I believe this is argumentative. The witness has said he 
does not recall. 

BY MR. FRIEDMAN: 

Q. Did you work on any other cases during the month of September of 1957? 
A. I can’t recall. 

Q. Did you work on any other cases in October, 1957? A. I cannot recall 
whether I did or not. 

40 Q. Did you work on any other cases in November, 1957? A. I can’t recall. 
Did you work on any other cases in December of 1957? A. I can’t 


Did you work on any other cases in January of 1958? A. I can’t recall. 
Did you work on any other cases in February of 1958? A. I can’t recall. 
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Q. Did you work on any other cases in March of 1958? A. I cannot recall. 

Q. Did you work on any other cases in April of 1958? A. No. 

Q. You do remember you did not work on any other cases in April of 1958. 
A. I do. 

Q. How is your memory about May ? 

THE COURT: I don’t think that is a proper question. You may rephrase 
your question. 

BY MR. FRIEDMAN: 

Q. Did you work on any other cases in May of 1958? A. In wiay -- no. 

Q. Your answer was no, is that right? A. That is right. 

Q. How many cases did you work on in April of 1958? A. I can recall. 

Q. Was it as many as ten? : 

THE COURT: The witness has said he cannot recall. | 

BY MR. FRIEDMAN: 3 

Q. I have asked you as to your duties as an undercover man from August, 
1957 to May, 1958. Now, I will ask you whether you WOERG § on any narcotics 
cases in July of 1957? A. I can’t recall. 

Q. Mr. Hemphill, have you ever been a user of narcotics 2? A. No,I 
have never been a user of narcotics. | 

Q. Did you ever represent to any of the people with whom you have come 
in contact in connection with your duties as an undercover agent that you have 
been or were a user of narcotics? A. I recall telling them ; did use narcotics, 


yes. 


Q. You told that to people from whom you attempted to bay narcotics il- 
legally; is that right ? 

MR. SMITHSON: I object to the phrase ‘‘to buy narcotics illegally ,’’ Your 
Honor. What does counsel mean ? 

THE COURT: You may rephrase your question, Mr. Friedman. 


BY MR, FRIEDMAN: 
Q. You told people with whom you dealt in attempting to induce them to 
sell narcotics to you that you were a user of narcotics; is that right? A. Yes, 


I have. 


| 








30 

Q. Did you tell that to the defendant Green? A. I can* recall. 

Q. You don’ recall, did you say? A. I can’t recall whether I told 
him that or nad. 

Q. You do recall having told that to others, at least, from whom you 
attempted to make purchases? A. Yes, some of them. 

Q. Do you know how many other people you told that to? A. No, I cant 
recall, 

Q. Let me ask you, Mr. Hemphill, I don’t want to pursue this much further 
except to this extent: During the past year, since June 1957, in addition to the 
case that you have just attempted to make out against the defendant Green, can 
you tell me how many other attempts you made to induce others to sell narcotics 
to you? 

MR. SMITHSON: He has contacted people in an undercover capacity to 
attempt to purchase narcotics from them, but I object to the form of his 
_ question, Your Honor. | 

THE COURT: Will you read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE COURT: I will sustain the objection to the form of the question. 

BY MR. FRIEDMAN: 

Q. mr. Hemphill, during the past year from the Ist of June, 1957, to the 
present time, how many people have you attempted to purchase narcotics from 
in addition to the defendant Green? A. I cannot recall. 

Q. With what other agents of the Narcotics Division of the Treasury 
Department have you worked besides Agent Bowie? A. Well, William R. 
Jackson, Fred Wilson, John Thomas. 

MR. FRIEDMAN: may I ask Your Honor’s indulgence a moment ? 

THE COURT: Yes. 

(Short pause in proceedings.) 

MR, FRIEDMAN: I have no further questions of this witness. 

REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. mr. Hemphill, have you made purchases of suspect narcotics from 
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other people in the District of Columbia? A. I have. 3 

Q. Now, sir, this person, the defendant Mervin Green who is known to 
you as Dirk, was he known to you before Charles introduced you to him? 
A. I had seen him on several occasions. : 

Q. Had you talked with him before? A. No, I hadn't. ! 

MR. SMITHSON: That is all. | 

THE COURT: Do you have any further questions of this s witness, vir. 
Friedman ? 

MR. FRIEDMAN: No, Your Honor. 

THE COURT: You may step down. 

Call your next witness, Mr. Smithson. 

MR, SMITHSON: I might ask -- Your Honor, this poeyious witness is 
under subpoena in another Court. May he be excused if he is called ? 

THE COURT: He may be excused to attend the other courts. 

MR. SMITHSON: That is what I mean, Your Honor. _ 

I will call Agent Bowie next. 
Thereupon, 

DONALD W. BOWIE 
called as a witness, having been first duly sworn, took the witness stand and 
testified, as follows: ; 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Your name, sir, is Donald W. Bowie? A. Yes, sir, 


Q. Would you please keep your voice up. Speak loud enough so the 
ladies and gentlemen of the jury and His Honor, the amen and his counsel 
can hear you. 

What is your employment, Mr. Bowie? A. Iama United States Nar- 
cotics Agent. 

Q. Is that for the Federal Bureau of Narcotics or local ? A. The 
Federal Bureau of Narcotics. : 

Q. How long have you been so employed? A. Fourteen months. 

Q. Were you so employed during the period August 13 to August 21, 1957? 
A. Yes, I was. 
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Q. At that time, did you have working under your direction or super- 
vision or in some capacity a man by the name of George Hemphill? A. Yes, 
I did. 

Q. Directing your attention to August 13, of 1957, did you see him on 
that date? A. Yes, I did. 

Q. When did you first see him on that date? A. At about 11:15 in the 
morning. | 

46 Q. Where did you'see him? A. At 3rd and L Streets, Northeast, Wash- 
ington, D. C. 

Q. Did you search him at that time? A. Yes, I did. 

Q. Did you find any narcotics or money on him? A. No, sir, I didn't. 

Q. Did you give him anything at that time? A. Yes, sir. 

Q. What did you give him, Mr. Bowie? A. I gave him $15.00. 

Q. After you gave him that maney, did you hold any discussion with 
him? A. Yes, sir, I did. 

Q. Now, sir, after you had given him the money and held this discussion 
with him, did you and he go anywhere? A. Yes, sir, we did. 

Q Would you relate where you went and where you saw him go? A. Mr. 
Hemphill and I drove together in my car to the intersection of 7th. and O Street, 
Northwest, where Mr. Hemphill left my car. At that time I returned to 3rd 
and L Street, Northeast. 

47 Q. And about what time was this, sir? A. It was about -- When I re- 
turned to 3rd and L Street, Northeast, it was about quarter of twelve. 

Q. Did you see him again after that? A. Yes. 

Q. Where did you see him after that? A. At 3rd and L Street, Northeast. 

Q. Did you receive anything from him? A. Yes, sir, I did. 

Q. What did you receive from him? A. I received five capsules of white 
powder which were contained in a cellophane package. 

Q. Were there any Internal Revenue stamps on it when you received 
that package? A. No, sir; there were not. 

Q I show you Government's Exhibit 1-A for identification, and ask you 
to examine it and state what it is. A. These are capsules of white powder in 
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a cellophane cigarette wrapper. 

Q. When was the first time you saw that package? A On August 13th, 
1957. 

Q. Who had it when you first saw it? A. George soi 

Q. Did he give it to you? A. Yes. : 

48 Q. What did you do with it? A. I retained custody of it until August 14th, 

the next day. 

Q. How did you retain custody of it? A. I kept it in my custody in the 


office safe, to which I alone have a key. 

Q. I show you Government's Exhibit 1-B for identification, and ask you 
to describe that to us. A. This is a Treasury lock-seal erivelope. 

Q. What do you mean by lock-seal envelope? A. One that has metal seals. 
When the metal seals are closed, you have to cut it open or break the locks to 


open it. 

Q. Have you seen that envelope before, sir? A. - sir. 

Q. Where did you see it first? A. In my office. : 

Q. What if anything did you do with Government's Exhibit 1-B? A. I 
filled out the information on the front of the envelape, then placed this exhibit 
in this envelope and sealed the same. 

Q. Is that envelope in the same condition as when you last saw it? A. 
No, sir. 

Q. How is the condition changed? A. The envelope has been cut open. 

Q. Was it intact and sealed when you last saw it? A. Yes, sir. 

Q. What did you do with it when you last had it? A. I gave it to the 
United States Chemist. 

. Do you know a person by the name of William Buttler? A. Yes. 
And you know him to be what? A. A United States Chemist. 
Is he the person you gave Government's Exhibits 1-A and 1-B to. 


. Is your name on1-B? A. Yes, sir. 
. Is there any mark of identification on 1-A for eatiiction? A. 
Yes, sir; my initials are on there. 
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Q Directing your attention to the 21st of August, 1957, did you see 
George Hemphill on that date? A. Yes, sir, I did. 

Q. About what time of the day or night did you see him? A. It was 
about 4 o'clock in the afternoon. 

Q. Where did you meet him? A. At Eckington and R Streets, Northeast. 

Q Did you search him at thattime? A. Yes, sir, I did. 

Q. Did you find narcotics or money on him when you searched him? 

A. No, sir; I did not. 

Q. Did you give him anything at that time? A. Yes, sir, I did. 

Q. What did you give him? A. $15.0 | 

@. After you searched him, did you see where he went? A. Yes, sir. 

Q. Where did he go? A. He walked west on R Street to the premises 
of 15 R Street, Northwest. 

Q. This 15 R Street, Northwest,is that is in the District of Columbia, 
sir? A. Yes, sir, it is. 

Q. Did you see him on those premises or near those premises on that 
date? A. I saw him enter those premises. 

Q. Did you see him meet anyone there on the outside or inside of those 
premises? A. A few minutes after he entered the premises, he came out of 
the premises with two colored men. 

Q. What if anything did you observe then? A. These three men stood 
together and talked and then walked east on R Street to North Capitol. 

Q. All three of them went? A. Yes, sir. 

Q: What did you observe then? A. Theystayed on North Capitol Street; 
one of them entered a Safeway store located in that area and came out again, 
while the other two stayed outside. Then the other two walked back to the inter- 
section of North Capitol and R Street and west on R Street to the premises 
number 15. 

Q. Do you see in this courtroom either of the two men who were with 
George Hemphill on that occasion? A. Yes, sir, one. 

Q Where is he? A. The man seated right there (indicating). 

Q. Describe how he is dressed at the present time. A. He is the man 
wearing a stripped sport shirt, seated at that table (indicating). 
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MR. SMITHSON: Your Honor, may the record reflect the witness 
has identified the defendant? 


THE COURT: The record will so indicate. 

BY MR. SMITHSON: : 

Q. Sir, you saw these two men accompanied by George Hemphill leave 
the premises 15 R Street and walk where? A. To North Capitol Street. 

Q. Who went into the store? A. The defendant did. | 

52 A. Where did he rejoin the other two, George Hemphill and this other 
man? A. They returned to the intersection of North Capitol and R Street, 
then walked west on R Street, Northwest to the premises number 15. 

Q. Did you observe the defendant Green after that? A. Yes, sir. 

Q. What did you observe the defendant do at that time? A. When they 
returned to the premises 15 R Street, they stood on the porch of this house 
for afew moments. Then the defendant left the front of the house and walked 
across R Street, Northwest, and entered an alley; Mr. Hemphill remained 
on the porch with the other man. In just a few moments, the other man left 
Mr. Hemphill and walked to the area near where I was to a liquor store 
located on the southeast corner of the intersection of North Capitol and R. 

Q. Do you know the name of the other man that was with the defendant 
Green and George Hemphill? A. No, sir. 

Q. Did you see him before that day? A. No, sir. 

Q. Did you see him again after that? A. No, sir. : 

93 Q. Did you see the defendant after he entered the alley on the other 
side of the street? A. Yes, sir. 

Q. Did he return to the 15 R Street premises? A. Yes. 

Q. How much time elapsed before he returned? A. About five minutes. 

Q. He came back from the direction he left, is that right? A. He came 
out of the alley across R Street, Northwest, and walked to the sidewalk in front 
of the premises 15 R Street, Northwest. | 

Q. What occurred then? A. He and Mr. Hemphill walked to the steps 


and stood on the porch. They stood together and then Mr. Hemphill left and 
walked in the direction in which I was standing. 
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Q. At that particular time, did you meet Mr. Hemphill? A. No; I 
followed Mr. Hemphill to Eckington Place and R Street, Northeast and mé& 
him there. 
Q. When you were following him, did you see him meet anyone else? 
A. No, sir, I didn't. 
Q. Did he enter a store? A. No, sir; he did not. 


Q. Did you receive anything from him? A. At Eckington Place and 
R Street, Northeast, I did, yes, sir. 

Q. What did you receive from him? A. I received eight capsules con- 
tained in a Spearmint gum wrapper, containing a white powder. 

@. Were there Internal Revenue stamps on that package? A. No, sir. 

Q. On each of those occasions, did you furnish him with any order forms 
for those narcotics in addition to money? A. No, sir, I didn't. 

Q. For the record, Iam showing you Government's Exhibit 2-A for 
identification. Would you examine it and state what that is, sir? A. Itis 
‘eight capsules containing white powder. 

Q. Is that in a Wriggley’s Spearmint chewing gum wrapper? A. Yes, sir. 

Q. When did you first see Government's Exhibit 2-A? A. On August 
21st, 1957. 

Q Where? A. At Eckington Place and R Street, Northeast. 

Q. Is that one of the packages you previously described as having been 
received from George Hemphill? A. Yes, sir. 

Q. How do you identify it? A. My initials are on this wrapper. 

Q. What did you do with it after you received it from George Hemphill? 
A. I took this wrapper and contents to my office where Mr. Hemphill and I 
initialed the wrapper, then I placed this package in a lock-seal Treasury 
Department envelope. 

Q. I show you Government's Exhibit 2-A for identification and ask you 
what that is, sir? 

THE COURT: 2-A? 

MR. SMITHSON: 2-B, I beg your pardon. 

THE WITNESS: This is the Treasury Department lock-seal envelope. 
It bears my initials. 
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BY MR. SMITHSON: 

Q. What if anything did you do with 2-B and 2-A? ki I placed Exhibit 
2-A in Exhibit 2-B and sealed the envelope and turned it over to the United 
States Chemist in Washington. : 

Q. Is that envelope in the same condition as when you last saw it? A. 
No, sir. : 

Q. Was the lock sealed? A. Yes, sir. 

Q. Did you deliver that sealed Exhibit 2-B to the United States Chemist? 
A. Yes, sir. 

Q. Who was the chemist you turned this over to, sir? A. William Buttler. 

MR. SMITHSON: That is all I have of this witness at this time. 

THE COURT: You may cross-examine, Mr. Friedman. 

CROSS EXAMINATION 

BY MR. FRIEDMAN: 

Q. Mr. Bowie, you stated you have been connected with the Federal 
Bureau of Narcotics fourteen months? A. That is correct; 14 months. 

Q. During that time you have been connected with George Hemphill on 
certain cases? A. Within the last ten months, sir. 

Q. On how many cases did you work with him during the past ten manths, 


sir? A. I would say kita seven cases. , 
Q. Seven cases? A. Yes, sir ; 


Q. Can you identify the months during the past ten months when you 
worked with him on those seven cases? A. I began working with Mr. Hemp- 
hill in July of 1957 and continued to do so since that time. i 

Q. Now, did you pay him for his services? A. Yes, sir; I did. 

Q. Incash? A. Yes, sir; I did. i 

57 Q. Did you furnish him with the cash for his expenses and funds with 
which to purchase narcotics? A. I paid him on a regular daily basis and 
furnished the funds for the purchase of narcotics? : 

Q. At what rate did you pay him on a daily basis? A. $5.00. 

Q. That was with the full knowledge and authority of your superiors, 
was it? A. Yes, it was. 
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Q. And the purpose for which he is employed, of course, is to attempt 
to induce people to sell him narcotics; is that correct? A. No, sir; I would 
not say that is the purpose for which he is employed, to induce people to sell 
narcotics to him. 

Q. On the occasions when he went to meet Mervin Green, his purpose 
was to induce him to sell him narcotics, wasn't it? A. His purpose was to 
purchase narcotics from the defendant. 

Q. You make a distinction between inducing him to sell and purchasing 
narcotics from him, do you? 

MR. SMITHSON: I object, Your Honor. That is argumentative. 

THE COURT: Don't argue with the witness. 

58 BY MR. FRIEDMAN: 

Q On August 13th, you say you met George Hemphill at about 11:00 a.m. 
at 3rd and L Streets? A. Yes, sir. 

Q. Did you search him there? A. Yes, sir. 

Q. On the street? A. No, ina car. 

Q You searched him in the car? A. I searched all of his outer 
clothing, sir. 

@. On the occasion when he returned, sir, you searched all of his outer 
clothing again? A. Yes, sir. 

Q. You didn't have him take his shoes off? A. Yes, I did. 

Q. On both occasions? A. Yes, sir; I did. 

Q. On this occasion of August 13th when you met George Hemphill, did 
I understand you to say both of you went to 7th and O Street, Northwest? A. 
Yes, sir; we did. 

Q From there you went back alone to 3rd and L Street, Northeast? A. 
Yes, I did. 

Q. There you waited for Hemphill to return, is that right? A. Yes, I did. 

59 Q. Between the time you left him at 7th and O and the time you met him at 
3rd and L Street, you don't know with whom he had been talking with or whom he 
had been in contact with? A. No, sir. 
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Q. So, you don't know from whom he purchased or acquired the capsules 
or drugs which have been identified as Government's Exhibit 1-A contained in 
Government's Exhibit 1-B? A. What I know is what Mr. Hemphill told me when 
he returned. 3 

Q: From your own personal knowledge, you don't know? A. No. 

Q. On August 21st, you met Mr. ener and this was s by previous ar- 
rangement; is that correct? A. Yes, sir. ! 

Q. You met him at 4 p.m., at 3rd and L Street, Northeast? A. At Eck- 
ington Place and R Street. 

Q. And you searched him in the car, did you? A. Yes, sir ‘ 

Q. Where did you leave him on that occasion? A. I left him at Eckington 
Place and R Street. Mr. Hemphill walked a little ahead of me. 

Q. You parted company where? A. At Eckington Place and R Street, 
Northeast, but he was not out of my sight. : 

Q. From there he went to 15th and L within your sight is that correct? 
A. No, sir; to 15 R Street, Northwest. 

Q. TI understood you to say he went into a house; right? A. Yes, sir. 


Q. Of course, when he was in the house, he was not as ae sight, was he? 
A. No, sir; he was not. 

Q. How long did he remain in the house? A. At the most, two minutes. 

Q. You timed it or is this an approximation? A. By ppprocimation, I 


would say 2 minutes. | 

Q. Then when he came out of the house again, he was in the company of 
two mer, one of whom was the defendant Green; is that right? A. That is the 
truth, sir. | 

Q. You don’t know who the other person was? A. No, sir. 

Q. Did you make any attempt to ascertain who that person was? A. Yes, 
I have. : 

Q. Who was it? A. I have not been able to ascertain that. 

Q. Where was it you saw them, at 15 R Street? A. Yes, sir. 

Q. You saw the defendant Green and George Hemphill and this third person 
walk from the premises 15 R Street -- A. Yes, sir. ! 
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Q. -- to North Capitol and R Street; is that correct? A. Yes, sir. I did. 

Q. Who went into a store? A. The defendant, sir. 

Q. By himself? A. Yes, sir. 

* ¢ ¢ © ¢ & & Ot 
62 Q. Mr. Hemphill and this other man, to whom you have referred, stayed 
on the outside on the street; is that right? A. Yes, sir; they did. 

Q. How long did the defendant remain in the store? A. Only a few 
moments, sir. 

Q. When he came out, he rejoined Hemphill and this other man? A. Yes, 
he did. 

Q. From there where did they go? A. They returned to. the premises 
of 15 R Street. 

Q. Did they go back into the premises? A. No, sir; they did not. 

Q. Now, did Hemphill and this other man stay there a while after the 
defendant left? A. Hemphill and the other man stood there for approximately 
a minute after the defendant left. 

Q. Had you ever seen this other man before that time? A. No, sir; I 
had not. 

Q Do you know where this other man went? A. He went into a liquor 
store, as I said before, which was located on the southeast corner of North 
Capitol and R Street. 

63 Q. Is that the last you saw of him? A. Yes, sir. 

Q And Hemphill continued to stand there, is that right? A. Yes, sir. 

Q. How long would you say the defendant was gone on that occasion? 
A. Approximately five minutes. 

Q Was he in your sight during thattime? A. No, sir, he was not. 

Q Now, after he returned, did George Hemphill then come back and 
meet you? A. Yes, sir, he did. 

Q Where did he meet you? A. At Eckington Place and R Street, Northeast. 

Q You didn't walk back with George Hemphill? A. I walked behind him. 

Q. Where did the defendant go when Hemphill left him? A. I don't recall, 
sir. 
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64 Q When was the next time you saw the defendant, if you did? A. The 
next time I saw the defendant was at Metropolitan Police Department. 
Q. Was it the same day, sir? A. No, it was not. | 
Q. How many days after was it? A. I don't recall; a weren't too 
many days intervening. | 
Q. Would you say it was approximately a week? A. “Approximately 
a week or a week and a half, as I remember. 
* *£ *¢ * &€ € *€ + 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Did you have any conversation with the Defendant at Police Head- 
quarters? A. Yes, sir, I did. | 
Q. And did this conversation in any way relate to the transactions of 
August 13th and August 21st of 1957? A. No, sir, it did not. 
Q. Do you know a person by the name of Charles? A. Yes, I do. 
65 Q. Was this person by the name of Charles on the premises 15 R Street 
on the date of August 21, 1957? A. No, sir, he was not. 
RECROSS EXAMINATION : 
BY MR. FRIEDMAN: | 
Q. Did you see this fellow Charles on August 13, 1957, in the presence 
of Hemphill and the defendant Green? A. No, sir, I didn't. 
* *¢ * *¢ * *& * * 
FURTHER REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Now, you have been asked about seeing Charles on the i3th of August, 
1957. Tell me did you ever go up to 16th Street on the 13th of mene A. No, 


sir, I did not. Qe & ck * * S 


66 FURTHER RECROSS EXAMINATION 
BY MR. FRIEDMAN: | 
Q. On the 13th of August, I believe you said -- and if Iam wrong, I wish 
you would correct me -- that you left George Hemphill at 3rd and L Street; is 
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that correct? A. No, sir; I left him at 7th and O Streets, Northwest. 

Q. From there, sir, where did you go? A. To 3rd and L Streets, North- 
east. 

Q. And there you observed Hemphill go to 15 R Street? A. No, sir; I 
met Hemphill there at approximately 2:30 or 3 o'clock. 

Q Where were you? A. On the 13th? 

Q Yes, sir. A. I was at 3rd and L Streets, Northeast. 

Q. You remained there all the time; is that correct? A. Yes, sir. 

* *¢ ¢ * © ¢ & * 

67 Q. You had neither Hemphill or the defendant Green in your sight on the 
13th of August, 1957 from the time he left and you remained at 3rd and L 
Streets, Northeast, until you again met George Hemphill sometime later; is 
that correct? A. I left George Hemphill at 7th and O Street and I didn't see 
him again until approximately 2:30 or 3 o'clock when I met him at 3rd and 
L Streets, Northeast. 

Q. You were not at 16th and Swann Street, Northwest, on the date of 
August 13th? A. No, sir. 


Q. Is there any doubt about that? A. No, sir. 
*+*¢*¢ £ *¢ *€ € £ 


WILLIAM P. BUTTLER 
** *¢ * © © *€ *€ 


DIRECT EXAMINATION 
* *¢ *¢ © *£ *¢ * & 
68 Q. What is your occupation, Mr. Buttler? A. I am employed by the 


Internal Revenue Service, Treasury Department, as a chemist. 
***¢ ¢ *€¢ * *& £ 


THE COURT: The court will recognize the witness's professional 


qualifications, Mr. Smithson. 
**¢*¢ £¢ ¢ © * * 


69 Q. Did you perform an analysis on the contents of the suspect capsules 
in Government's Exhibit 1-A? A. Yes, sir, I did. I analyzed the contents 
of each capsule. There were a total of five. Each one contained heroin hydro- 
chloride, quinine hydrochloride and milk sugar. 
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Heroin hydrochloride is a derivative of opium and is 4 | narcotic drug. 
* ¢ *¢ *¢ * &€ *& OF 


Q. Did you perform any analysis of the contents of Exhibit 2-A, contained 
in the Speariment Gum Wrapper? A. Yes, I did. I found a total of eight gelatin 
capsules, each with white powder in them. I analyzed portions of the contents 
of each capsule and found each of the capsules contained heroin hydrochloride 
and milk sugar. The heroin hydrochloride being a derivative of opium and a 


narcotic drug. 
* * *¢ ¢ *€ *€ *& *€ 

MR. SMITHSON: At this time, the Government offers Exhibits 1-A, 1-B 
2-A and 2-B, for identification, in evidence. 

MR. FRIEDMAN: I object. 

THE COURT: State the ground for your objection. 

MR, FRIEDMAN: I don't think the description of the capsules, which I 
believe are marked for identification 1-A and 2-A, and the sequence -- I don't 
think this testimony which has been introduced in evidence is sufficient to tie 
it up with the defendant in this case. : 

THE COURT: I believe I must overrule your cbjection The exhibits 
will be received in evidence. 

You may show them to the jury. 


(Government's Exhibits Nos. 1-A, 1-B, 

2-A and 2-B, previously marked for 

identification, were a aoaas in evidence.) 
* * * © *€ * *& * | 


(At the bench;) : 

THE COURT: What are your motions, Mr. Friedman? 

MR. FRIEDMAN: The obvious one is a motion for judgment of acquittal 
-- motion for judgment in favor of the defendant or a directed verdict in favor 
of the defendant:. First, on the ground there has not been a show ing that the 
defendant sold these drugs to Hemphill. The only testimony on the Government's 
behalf in this respect is uncorroborated testimony of George Hemphill, because 
during both of these transactions George Hemphill was not afeays in sight of 
Agent Bowie. 
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So far as Agent Bowie is concerned, he is not able to substantiate the 
testimony of Hemphill or the testimony that these drugs were received by 
Hemphill from the defendant Green. The only testimony we have on that is 
by the witness Hemphill, which on its face is unworthy of belief. 

But more important that that is the ground that this is a classical ex- 
ample of entrapment, which has been condemned by the Supreme Court of the 
United States as late as May of this year in the Sherman case. Here is a 
perfect case showing that the Government, through an informer, a paid in- 
former if you please, went out for the sole and single purpose of inducing 
the defendant to sell narcotics to him and to obtain drugs from him for the 
purpose of making a purchase and for the purpose of having a crime com- 
mitted, upon which the Government could base its prosecution. 

I think the language in the Sherman case is very a propos. Both opinions 
condemn this kind of practice. On one hand the majority opinion said as a 


matter of law there was entrapment and, consequently, the case should not 


have gone to tha jury; the judge should have ruled on it as a matter of law 

and a directed verdict should have been granted. The concurring opinion 

said the Court should have gone further and offered the Sorrells case and 
adopted the majority opinion of the Sorrells case. It nevertheless con- 

curred in the view that entrapment was proven as a matter of law and that 

a directed verdict should have been granted. 

I think this is a perfect case of entrapment andI don't think it should 
go to the jury. 

THE COURT: Mr. Smithson. 

MR. SMITHSON: The factual distinction between this case and the 
Sherman case and the Sorrells case is there was no particular inducement 
for the purpose of getting this defendant to sell narcotics and commit a crime 
which he did not intend to commit, which would bé an entrapment. The language 
of the Sorrelis case is we may afford opportunitites or facilities for the com- 
mission of the offense, but that does not constitute entrapment. 

Your Honor will recall, the witness Hemphill testified he did na and 
had not made purchases or had any discussions with this defendant about . 
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narcotics, but he went to a man by the name of Charles and Charles took him 
to this defendant. And then he went and asked, ‘Hav you been ?" He explained 


that to mean ‘Have you been to purchase narcotics?" The defendant answered 

he had not. He said, Are you ready?" and the defendant said, Yes." Then 

Hemphill said he gave him $9.00 for the purchase of five capsules of drugs. 

The three of them got into a taxi and went to 6th and Swann -- the man took 
him along -- The defendant left Charles and Hemphill: he came back 

and turned over the narcotics to Hemphill. There is no inducement or entrap- 

ment in an action of this kind as far as the witness Hemphill is concerned. The 

defendant was selling the illicit, contraband commodity. We don't advertise 

it in the market; it must be obtained in such a fashion. 

Since there is no more evidence of entrapment, I don't see why it should 
not go to the jury if you adopt the views of Justice Frankfurter. Justice Frank- 
furter even gave an entrapment instruction. 

THE COURT: Are you finished? : 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Mr. Friedman. | 

MR. FRIEDMAN: The language of Chief Justice Waxren in the majority 
opinion of the Sherman case is very a propos in commenting on the Sorrells 
case. In fact, the Supreme Court would not review the principles there espoused. 

The Court said, However, 'a different question is presented when the 
criminal design originates with the officials of the Government, and they implant 
in the mind of an innocent person the disposition to commit the alleged offense 
and induce its commissim in order that they may prosecute.’ Then stealth 
and strategy become as objectionable police methods as the coerced 
confession and the unlawful search. Congress could not have intended that its 
statutes were to be enforced by tempting innocent persons into violations." 

And he went on further to say: ‘However, the fact that govem ment agents 
‘merely afford opportunities or facilities for the commission of the offense 
does not' constitute entrapment. Entrapment occurs only when the criminal 
conduct was 'the product of the creative activity' of law-enforcement officials." 
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At a later point, the Court says: "We conclude from the evidence that 
entrapment was established as a matter of law. In so holding, we are not A 
choosing between conflicting witnesses, nor judging credibility. Aside from 
recalling Kalchinian, who was the Government's witness, the defense called 
no witnesses. We reach our conclusion from the undisputed testimony of the 
prosecution's witnesses." 

Now, here are the sole prosecution witness, George Hemphill, testified 
that he was employed by the Treasury Department and his purpose was to in- 
duce -- and I underscore that, to induce -- people to sell narcotics to him. 
He. gdmitted that in answer to a question put to him on cross examination. He 
said his job was to induce the defendant to sell narcotics. I used the term 
“illegally,” to which Mr. Smithson objected. His job and duties were to induce 
the defendant to sell him narcotics for money which was obtained from the 
Government and furnished to him for this and for no other purpose: and he 
went there for that purpose. He also admitted he said he was a narcotics user. 

77 I submit, if it please the Court, especially with the unsubstantiated testi- 
mony of the witness Hemphill, an informer using government funds for the 
sole and exclusive purpose of going out and inducing the defendant to sell 
and to obtain narcotics from him is the perfect case of entrapment. 

I don't think the Sorrells case is applicable; the Sherman caseis. 

I think under the circumstances of this case, it falls squarely with the 
admonition of the Supreme Court opinion and concurring opinion in the Sher- 
man case -- There is a showing of entrapment as a matter of law, and, con- 
sequently, a directed verdict or judgment of acquittal should be in order. 

* *¢ *£ ¢ £€ € € *& 

79 THE COURT: I think this is a question of fact for the jury, under ap- 
propriate instruction which I will give. I don't think the Court, on the basis 
of the evidence before it, can rule entrapment exists as a matter of law. 

I must deny your motion for judgment of acquittal or a directed verdict. 

* *¢ *£ ¢ £€ *€ * * 

80 MR. FRIEDMAN: We submit the case on the Government's testimony, 

Your Honor. 
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(At the Bench:) 

THE COURT: Mr. Friedman, you have my charge? : 

MR. FRIEDMAN: Yes, Your Honor. (Document handed to the Court.) 

May I note an objection to a portion of it? : 

THE COURT: I think you had better wait until I make pie charge, be- 
cause I may vary it a little bit as I go along. 

Is there some specific point on entrapment you want the Court to cover? 

MR. FRIEDMAN: No, Your Honor. I was only going to address my re- 
marks to the second paragraph of the proposed charge. : 

THE COURT: Unless you ask for something additional, I think it 

would be better, to protect yourself, to address yourself to the charge as 

given. ! 
MR. FRIEDMAN: May I at the same time renew my Fis specifical- 
ly to the third and sixth counts referring to importing, with the knowledge 
of the defendant, narcotic drugs into the United States contrary to law? I 
don't think there has been any proof with respect to that. | 

THE COURT: The Statute says specifically: 3 

"Whenever on trial for a violation of this section the defendant is shown 
to have or have had possession of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction unless the defendant ex- 
plains the possession to the satisfaction of the jury." : 

MR. FRIEDMAN: I am not addressim myself to the question of possession; 
I am addressing myself to the question of importing into the United States con- 
trary to law with the knowledge of the defendant. I don't think there has been 
any proof of that. | 

THE COURT: I think the Statute provides that possession is sufficient 
to authorize conviction. 

MR, FRIEDMAN: On importing? 

THE COURT: That is the phraseology of Section 174 ot Title 21. I think 


for that reason I must deny your motion, Mr. Friedman. 
* * *£ £ & * * 
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91 FURTHER ARGUMENT ON BEHALF OF THE GOVERNMENT 
BY MR. SMITHSON 

MR. SMITHSON: I am going to answer those arguments for you because 
we hear them all the time, ladies and gentlemen of the jury. 

Why didn’t we produce this so-called Charles? I will tell you. Charles, 
for one, didn't know Hemphill was an undercover agent. He is a man concerned 
with the traffic of narcotics. Am I going to vouch for his credibility? 

Who is the missing one who was at the house on the second occasion? 
The agent doesn't know who he is and neither does Hemphill. He wasn't 
present when the transaction took place so we are not concerned with him. 
That is a smoke screen, ladies and gentlemen of the jury -- Why should we 
produce him ? 

**¢ * ¢ *¢ * & *€ 
96 CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the introduction of 
the evidence in this case has been completed and the attorneys have also com- 
pleted their closing arguments to you. It now becomes the Court's responsi- 
bility toinstruct you as to the law that will govern you in reaching your 
verdict in the case. 

Remember in this case and in every case in which your participate that 
the closing arguments of the attorneys do not constitute evidence in the case. 
The evidence which you must consider is the testimony of the witnesses who 
have taken the witness stand, plus the exhibits which the Court has admitted 
in evidence. The closing arguments of the attorneys represent an effort 
on the part of each attorney to present to you the most favorable possible 
version of the case in the interest of the client which each attorney represents. 

Remember also that the recollection of the evidence by the attorneys 
is not binding upon you nor, if the Court has any occasion to refer to the 
evidence, is the Court's recollection of the evidence binding upon you because 
itis your recollection and your recollection alone which must govern you in 
reaching your verdict in this case andin every other case in which you sit 
as members of the jury. 
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When you retire to the jury room, you will take with you a copy of the 
indictment which has been returned by the Grand Jury in this case. An indict- 
ment is a formidable looking instrument, but it is not evidence in the case. 
This piece of paper is not proof of anything whatsoever. The indictment is 
merely the means by which the charges which have been brought against the 
defendant are formalized and presented to the Court. The purpose of the in- 
dictment is to inform the Court, the jurors and the defendant of the charges 
which have been preferred against the defendant. 

The indictment, I repeat, is not entitled to any probative value in your 
deliberations, because the indictment is not evidence of anything and constitutes 
only the means whereby the defendant is apprised of the charges which have 
been brought against him, the charges which he must answer here in court. 

In the indictment in this case there are six counts; three counts relate 
to the alleged transaction of the 13th of August, and three relate to the alleged 
transaction of the 21st of August. 

Your first inquiry may logically be, why are there three conn in the 
indictment for each alleged transaction when they relate to but a single trans- 
action? It is a law of our court when a single act constitutes a violation of one 
or more statutes, the defendant may be prosecuted for the violation of each 
statute which is violated by that single act. 2 

Consequently, it is proper procedure for the Government to present this 
indictment which charges that the alleged transaction of August 13, 1957, 
violated three sections of the law; and, also, that applies to counts four, five 
and six of the indictment which relate to the alleged transaction of August 21, 
1957. 


I am going to read the indictment to you in its entirety. The phraseology 
is rather technical. I am then going to read to you the statutes under which 
the counts of the indictment are returned, in order that you will know specifi- 
cally what the law is upon each point. : 

There may be some question in your mind as to why these counts of the 
indictment and these statutes are worded in the manner they are. In other 
words, you may say to yourselves, why doesn’t the law just say: It shall be 
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illegal to possess narcotics or sell them? -- or something to that effect. 
The reason is this: The Federal Government is a government of delegated 
powers. The people of the United States have given to the Federal Government 
certain enumerated powers. The Federal Government has been given by the 
people of the United States no authority directly to regulate traffic in narcotic 
drugs. However, the Federal Government has very broad authority, as we 
all know, to impose and collect taxes; and, consequently, the narcotics laws 
which I am going to read to you are tax collecting measures. The law es- 

tablishes a means whereby a tax is imposed upon all transactions in 
which narcotic drugs are transferred and enumerates the means in which these 
transactions may take place. That is the reason this indictment charges the 
violation of three statutes for each alleged transaction. 

Against that backdrop, I read to you the first count of the indictment, which 
charges: 

“On or about August 13, 1957, within the District of Columbia, 

Mervin Green did sell, barter, exchange and give away to George Hemp- 

hill a narcotic drug, that is, five capsules containing a mixture totaling 

about 6.2 grains of heroin hydrochloride, quinine hydrochloride and milk 
sugar, not in pursuance of a written order, written for that purpose, from 
the said George Hemphill, as provided by law.’’ 

The essence of this first count of the indictment is that the defendant is 
charged with having given or sold to George Hemphill five capsules of a mix- 
ture containing heroin hydrochloride, not in pursuance of a written order. 

The Second count of the indictment charges: 

“On or about August 13, 1957, within the District of Columbia, 


100 Mervin Green purchased, sold, dispensed and distributed, not in the 


original stamped package and not from the original stamped package, a 
narcotic drug, that is, five capsules containing a mixture totaling about 
6.2 grains of heroin hydrochloride, quinine hydrochloride and milk sugar. 
This is the same heroin hydrochloride which is mentioned in the first 


count of this indictment.’’ 
The essence of the second count of the indictment is the defendant Green 
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purchased, sold, dispensed and distributed, not in the original stamped package 
and not from the original stamped package, a narcotic drug, that is, five cap- 
sules containing a mixture of heroin hydrochloride, and so on. 

The third count of the indictment charges: 

‘On or about August 13, 1957, within the District of Colunb ia, 
Mervin Green facilitated the concealment and sale of a narcotic drug, that is, 
five capsules containing a mixture totaling about 6.2 grains of heroin hydro- 
chloride, quinine hydrochloride and milk sugar, after the said heroin hydro- 
chloride had been imported, with the knowledge of Mervin Green, into the 
United States contrary to law. This is the same heroin hydrochloride which 
is mentioned in the first and second counts of this indictment.’ 

101 So the third count of the indictment charges in essence that on or about 
August 13, 1957, the defendant facilitated the concealment and sale of a narcotic 
drug, that is, five capsules containing heroin hydrochloride and milk sugar, 
after the said heroin hydrochloride had been imported, with the knowledge of 
Mervin Green, into the United States contrary to law. 

The fourth count of the indictment charges the same offense as thefirst 
count of the indictment, but refers to the transaction of age 21st. The 
fourth count says specifically: 

‘On or about August 21, 1957, within the District of Columbia, 
Mervin C reen did sell, barter, exchange and give away to George Hemphill 
a narcotic drug, that is, eight capsules containing a mixture totaling about 
14.7 grains of heroin hydrochloride and milk sugar, not in pursuance of a 
written order, written for that purpose, from the said Geange Hemphill, as 
provided by law.’’ 

The fifth count of the indictment is the same as the second count of the 
indictment and it refers to the transaction of August 21, 1957, The fifth count 
of the indictment charges: 

“On or about August 21, 1957, within the District of Columbia, 
Mervin Green purchased, sold, dispensed and distributed, not in the original 
stamped package and not from the original stamped package, a narcotic drug, 
that is eight capsules containing a mixture totaling about 14.7 grains of heroin 
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hydrochloride and milk sugar. This is the same heroin hydrochloride 
which is mentioned in the fourth count of this indictment.”’ 
The sixth count of the indictment charges: 

“On or about August 21, 1957, within the District of Columbia, 
Mervin Green facilitated the concealment and sale of a narcotic drug, that is, 
eight capsules containing a mixture totaling about 14.7 grains of heroin hydro- 
chloride and milk sugar, after the said heroin hydrochloride had been imported, 
with the knowledge of Mervin Green, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the fourth and 
fifth counts of this indictment.” 

The first and fourth counts of the indictment are returned under a sec- 
tion af the United States Criminal Code, which says simply: 

‘Jt shall be unlawful for any person to sell, barter, exchange, or 
give away narcotic drugs except in pursuance of a written order of the person 
to whom such article is sold, bartered, exchanged, or given, on a form to be 
issued in blank for that purpose by the Secretary of his delegate.’’ 

So this is the law that governs the first and fourth counts of the indict- 
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The second and fifth counts are returned under a section of the United 
States Code which provides, as follows: 

‘It shall be unlawful for any person to purchase, sell, dispense, 
or distribute mrcotic drugs except in the original stamped package or'from 
the original stamped package; and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evidence of a violation of this subsec- 
tion by the person in whose possession the same may be found .’’ 

The third and sixth counts of the indictment are drawn under an additional 
section of the United States Code which provides, as follows: 

‘Whoever fraudulently or knowingly imports or brings any narcotic 
drug into the United States or any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been imported contrary to law, 
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or conspires to commit any of such acts in violation of the laws of the United 
States,” shall violate this section of the law. : 

This section further provides: 

‘Whenever on trial for a violation of this Section the defendant is shown 
to have or to have had possession of the narcotic drug, such possession shall 

104 be deemed sufficient evidence to authorize conviction unless the defen- 
dant explains the possession to the satisfactim of the jury.” 

The law is, in this and in every criminal case in which you will participate, 
that the defendant is presumed to be innocent. This means, in essence, that the 
defendant is not required to prove his innocence, but rather that he is presumed 
to be innocent unless and until the Government, which has the burden of proof 
in the case, establishes his guilt beyond a reasonable doubt. 

It is often said in these criminal trials, authoritatively, that the defendant 
is clothed with a cloak of innocence which remains about his shoulders unless 
and until the Government removes it by proving beyond a reasonable doubt 





that the defendant committed each and every element of the offense with which 


he is charged. 

The burden of proof, as I said to you a moment ago, is upon the Government 
to prove the defendant guilty and to prove him guilty beyond a reasonable doubt. 
This means unless the Government sustains this burden of proof and proves 
to your satisfaction beyond a reasonable doubt that this defendant committed 
each and every element of the offenses with which he is — then you, the 
jury, must return a verdict of not guilty. 

105 As I have said, the burden of proof is upon the Government to prove the 
defendant guilty beyond a reasonable doubt, but not beyond all doubt whatsoever. 
In other words, the Government must prove the defendant ’s guilt to a moral 
certainty’, but not to an absolute certainty or mathematical certainty. As its 
name implies, a reasonable doubt is a doubt predicated or founded upon reason; 
it is a doubt for which you can give reasons to yourselves, contrasted toa 
doubt which may be based upon sympathy or any other emotional factor. 

In final analysis proof beyond a reasonable doubt means simply this: If, 
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after a fair and impartial comparison and consideration of all the evidence 
in the case, you can truthfully say to yourselves you are not convinced of 
the defendant’s guiit, then you have a reasonable doubt and your verdict should 
be not guilty. But, if, after you make this fair and impartial comparison and 
consideration of all the evidence in the case, you can.truthfully say to yourselves 
you have an abiding conviction of the defendant’s guilt, such a conviction as 
you would be willing to act upon in the more important and weighty matters 
in the course of your own daily lives, then you have no reasonable doubt and 
your verdict should be guilty. 

In determining whether the Government has established the charges 
against this defendant, you must consider and weight the testimony carefully 
of all the witnesses who have appeared before you. 

106 You are the sole judges of the credibility of the witnesses. This means, 
of course, you must determine which of the witnesses you are going to believe 
and to what extent you are going to believe them. In determining how much 
credence, how much credibility you will give to the testimony of each witness, 
you have the right to consider the demeanor of the witness on the witness stand, 
his manner of testifying, whether the witness impresses you as being a truth- 
telling individual, whether the witness appears to have an accurate memory 
and recollection of the facts about which he is testifying, whether the witness 
displays any favor or prejudice toward the Government or toward the defendant 
and whether the witness displays any interest whatsoever in the outcome of the 
case. In addition, you have a right to draw upon all the personal experiences 
of your own lives and personal contacts with people. And you may bring into 
consideration in evaluating the credibility of these witnesses any other factor 
or element which you would consider in reaching your day-to-day decisions 
as to whether a particular person is telling you the truth or is telling a falsehood. 

If you believe any witness wilfully testified falsely as to any material 
fact concerning which fact that witness could not possibly be mistaken, you are 

107 then at liberty if you desire to do so to disregard all the testimony of that 
witness or any part of the testimony of that witness. 

You are further instructed that no inference of guilt arises against the de- 
fendant because of his failure to testify as a witness in his own behalf. In our 
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courts, it is customary by our rules of procedure to say to each defendant in 
all criminal cases, ‘“‘You may or may not take the witness stand, as you see 
fit.”? Obviously, it would be unfair to grant the defendant the privilege of not 
being required to take the stand and testify as a witness in . his own behalf if 
any inference of guilt could be drawn from the fact he did not take the witness 
stand. Consequently, I point out again, no inference of guilt arises against 
the defendant because of the defendant’s failure to take the stand and testify 
as a witness in his own behalf. 

The Court points out to you that the witness George Hemphill is, as 
evidenced by his testimony, a paid informer working for a law enforcement 
agency. The testimony of a paid informer should be scrutinized closely for 
the purpose of determining whether the testimony is colored in furtherance 
of the witnesses own interest. We say from time to time the testimony of 
paid informers, especially in narcotics cases, should be scrutinized with care 
and viewed with caution. You may accept the testimony of an informer if you 
believe he is telling the truth. dAn informer is a competent witness and the 
use of informers is an accredited means of law enforcement. ‘The credibility 
of informers, like the credibility of any other witnesses, is a matter exclusive- 
ly within the province of the jury. | 

108 We pass now to the argument of defense. The defense, as counsel has 
told you, is one known in the law as entrapment in this case and the Court 
must, therefore, instruct you upon the law on entrapment insofar as it relates 





to the present case. 

Entrapment is the conception and planning of an offense by an officer 
and his procurement of its commission by one who would not have perpetrated 
it except for the trickery, persuasion or fraud of the officer or informer. 
The Court charges you that the defense of entrapment, if established, is a good 
and valid defense, and if established to the satisfaction of the jury in accord 
with the Caurt’s charge to you, the defendant is entitled toa verdict of not 
guilty. : 
The law is that the mere fact that officials or employees of the Government 
may afford opportunities or facilities for the commission of an offense does not 
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justify the acquittal of the defendant on the ground of entrapment. Artifice 
and stratagem may be employed to apprehend those engaged in criminal enter- 
prises. But, if the juryfindsthat the criminal design originated with the offi- 
cials of the Government and they implanted that criminal design in the mind of 
an inpecent person who would not otherwise have committed the offense, the 
jury is justified, if they so find, in returning a verdict of not guilty. The law 
is well settled that decoys and informers may be used to entrap criminals and 
to present opportunity to one intending or willing to commit crime, but decoys 
are not permissable to ensnare the innocent and law-abiding into the commission 
of crime. Thus, when the criminal design originates not with the defendant but 
is conceived in the minds of the Government officials, and the accused is by 
persuasion, a deceitful representation or inducement lured into the commission 
of a criminal act, the jury may, if they so find, return a verdict of not guilty. 

109 Tf , therefore, you find the defendant’s conduct on the occasions named 
in the various counts of the indictment resulted from an act of entrapment 
perpetrated by the Government officials, you should return a verdict of not 
guilty. 

To say thisin another way: If you find the defendant did not desire to do 
anything wrong, but was persuaded into committing a criminal act by police 
officers and an informer for the purpose of entrapping the defendant and that 
the officers and the informer originated and initiated the entire situation, you 
should then return a verdict of not guilty. 

110 It is the Court’s responsibility to make known to you the law that will 
govern you in reaching your verdict in the case, and it is, of course, your 
responsibility to accept the law as it is outlined to you by the Court. 

You are the sole, the exclusive judges of the facts in the case. The Court 
cautions you not to permit your judgment, your reason or your intelligence to 
be swayed by prejudice, bias or ill-will. You should not be influenced by your 
feelings or by your emotions. Your verdict is to be reached in accordance with 
the solemn oath you took that you would well and truthfully try this case and a 
true verdict render, in accordance with the evidence and in accordance with the 


law as outlined to you by the Court. 
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Your verdict must be a unanimous one which means, af course, that all 
twelve jurors must concur in your verdict. : 

There are six counts in the indictment. You must return a separate ver- 
dict upon each count of the indictment. Upon the six counts ot the indictment, 
your verdict may be guilty or not guilty. 

Will counsel come to the bench. 

(At the Bench:) 


* * * © & & & * 


112 THE COURT: Does the defendant request any further charge ? 

MR. FRIEDMAN: Yes, Your Honor. The usual charge with respect to 
failure to call witnesses that would be available. Iam referring especially 
to this witness Charles, or Charles Davis. The record will show I issued a 
subpoena at 629 Q Street, Northwest, where the defendant said he lived -- it 
was returned. 

I want to say by way of clarification the failure to call witnesses is at- 
tributable to the Government in this case with respect to this witness Charles 
Davis. 

* * * * * * *& * ; 

113 THE COURT: The Court will so instruct, pointing out that the rule is 
applicable basically to situations in which one side has knowledge of the witness 
and which knowledge is not possessed by the opposing side. : 

MR. FRIEDMAN: Would Your Honor comment on how a Government 
witness contacted the defendant ? | 

THE COURT: The Court will not comment on any ne I think that 
is a very undesirable practice. | 

Do you have any objection to the charge as given, Mr. Friedman ? 

MR. FRIEDMAN: I have an objection to the first part of the second paragraph 
on the instruction relating to entrapment -- the part of the instruction on entrap- 
ment which reads: “The law is that the mere fact that officials or employees 


of the Government may afford opportunities or facilities for the commission of 
an offense does not justify the acquittal of the defendant on the ground of entrap- 
ment. Artifice and stratagem may be employed to iaaiacie those engaged in 


criminal enterprises.’’ 
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THE COURT: What is your objection ? 

MR. FRIEDMAN: I think this is contrary to the principles laid down in 
the Sherman case by the Supreme: Court which, to my understanding, simply 
asserted that stratagem and artifice may not be employed to entrap defendants 
into the commission of a crime. And I think those two sentences standing alone 
unduly emphasize the rule of an informer or the rule of public officials facili- 
tating the commission of an offense. 

114 THE COURT: Are you finished? 

MR. FRIEDMAN: Yes, Your Honor. 

THE COURT: Your objection is a matter of record. 

Do you have any other objection to the charge given ? 

MR. FRIEDMAN: No, I don’t t believe I have. 

THE COURT: Very well. 

(In Open Court:) 

THE COURT: It is the Court’s practice, ladies and gentlemen of the 
jury, upon completion of the Court’s charge to the jury, to call the attorneys 
to the bench and permit them to request any additional charge they desire and 
to make any objections they desire to make to any of the charge the Court has 
given. 

There has been some discussion in the closing arguments of the attorneys 
in this case as to the fact that certain witnesses were not called before you, 
and you have been asked to place some evaluation upon this situation. The law 
is that if a witness is peculiarly available to one side in a case, the absence of 
a witness indicates a presumption that his or her testimony would be unfavorable 
to the party failing to produce the witness. This is a rule, however, that must 
be applied with caution since the subpoena facilities of the Court are equally 
available to both parties in any case. The rule applies basically to those sit- 
uations in which one side has knowledge of a witness, which knowledge is not 
possessed by the opposing side. 

115 In reading to you the indictment and provisions of law, I used the phraseology, 
referring to the first and fourth counts of the indictment, that the defendant is 
charged with selling, bartering, exchanging and giving away a narcotic drug. 
With reference to the second and fifth counts of the indictment, I pointed out the 
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indictment charges the defendant purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped pack- 
age, a narcotic drug. Of course, the Government is not required to prove 
beyond a reasonable doubt that the defendant did all those things. Proof beyond 
a reasonable doubt of the commission of any one of those acts, that is, selling 
or bartering or exchanging or giving away is adequate for Sustaining the burden 
of proof on the first and fourth counts. And likewise, proof beyond a reasonable 
doubt to your satisfaction that the defendant either purchased or sold or dis- 
pensed or distributed a narcotic drug is sufficient proof of the second and fifth 

116 counts of the indictment. 

Upon reaching the jury room, ladies and gentlemen of the jury, you will 
select one of your members as foreman. The foreman will preside at your 
deliberations and speak for you in advising ‘ the Court of your verdict. 

The jury may retire, Mr. Marshal. 

(Whereupon, at 3:00 p.m., the jury retired to the — room om 

THE DEPUTY CLERK: The remaining jurors are excused until 9:45 
tomorrow morning. | 

THE COURT: Will counsel come to the bench. 

(At the Bench:) 

THE COURT: Mr. Friedman, I though you made an excellent defense in 
that case. I observe, however, you did not place the defendant on the stand. 

MR. FRIEDMAN: For the record, I might say I consulted with him about 
that. I had some difficulty in deciding how I should advise him. I pointed out 
to him the situation and let him make up his own mind. He —— not to take 
the stand only because of his past record. : 

THE COURT: The decision not to take the stand was the defendant’s 

decision, was it ? ! 

MR. FRIEDMAN: Yes, it was. I confess I had some real doubt as to how 
I should advise him or whether I should advise him to take the stand. I thought 
the issue of entrapment was sufficiently meritorious to proceed on that basis; 
and he felt on the .basis of his past record, even though he protease’ innocence 
of these charges, he ought not to take the stand. 
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117 . THE COURT: Al right. 
+> * *©§ *&© *&© © & 

(Upon return of the jury to the courtroom, the following proceedings were 
had:) 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon its ver- 
dict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant mervin Green 
on Count 1 of the indictment ? 

THE FOREMAN: We found him guilty. 

THE DEPUTY CLERK: What say you as to the defendant Mervin Green 
on Count 2 of the indictment ? 


118 | THE FOREMAN: We found him guilty. 


THE DEPUTY CLERK: What say you as to the defendant Mervin Green 
on Count 3 of the indictment ? 

THE FOREMAN: We found him guilty. 

THE DEPUTY CLERK: What say you as to the defendant Mervin Green on 
Count 4 of the indictment ? 

THE FOREMAN: We found him guilty. 

THE DEPUTY CLERK: What say you as to the defendant Mervin Green 
on Count 5 of the indictment ? 

THE FOREMAN: We found him guilty. 

THE DEPUTY CLERK: What say you as to the defendant Mervin Green 
on Count 6 of the indictment ? 

THE FOREMAN: We found him guilty. 

THE DEPUTY CLERK: Members of the jury, your foreman says your 
verdict in this case is that the defendant Mervin Green is guilty on Counts 1, 
2, 3, 4, 5, and 6, and that is your verdict, so say you each and all? 

(The jury indicated affirmation.) 


+> *+ * * © © & * 
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1. Was the tover court required to diomiss an indictnont 
for narcotic violation charges, pursuant t> Rule 48(b) of the 
Federal Rules of Criminal Procedure and the Sixth Amendnont to 
the Constitution, where nearly seven months elapsed between the 
dates of the Alleged violations and the presentment of the 
charges to the grand jury when, during that tine, the defondant 
was under arrest and in Jail awaiting trial for another unrolated 
offense, and tho defendant neither acquicseed in the delay nor 
Was avare that the charges were to be brought against hin, anc 
the Governnent offered no excuse or justification for the delay? 

2. Is the defense of iilegal entrapment established so 
48 to require the court to direct an acquittal where the 
Government bases its ense Golcoly on the testincnpy 3f a paid 
informer whose Job admittedly was to induce the defendant to 
obtain the narcotics, in the absence of evidence tending to show 
that dofendant was ongaged in the traffic of narcotics or that 
he profited from the transaction, where it is established that 
the defendant's conduct was "the product of tho creativo activity 
of law enforcenent officials"? 

3. Ina trial upon an indictment for narcotic violations 
under 21 USC 174 and 26 usc 4704(a), 4705(a), should tho court 
direct an acquittal where the Governnent's case is based upon 
uncorroborated testimony of a paid informer who was not proporly 
searched in advance of the alleged transactions, who had opportu-~ 


nities to acquire the narcotics from persons other than the 


defendant, where the activities of the informer wero not observed 


and whose credibility was in grave doubt or whose testimony was 
unworthy of belief, where no marked Money was involved and no 

arrest was nade immediately following either of the two Alleged 
transactions, whore defendant's conduct was “the product of tho 


creative activity of law enforcenent officials", and where tho 





tentinony, at best, established that defondant acted ad An agent 





or messenger for the inforner at no profit to the defendant? 
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No. 14,652 
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APPEAL FROM THE UNITED STATE& DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a final judgment of conviction 
of the United States District Court for the District of Colunbia 
dated July 24, 1958 (Filed August 1, 1958) (JA 10) for violation 
of the Federal Narcotics Laws, based upon an indictment of the 


grand jury charging tho appellant, defendant below, with 


violations under 2% USC 4704(a), 4705(a) and 21 USC 174 (JA 1-2), 


The indictment is in six counts for violations which are ° 
alleged to have occurred on August 13 and August 21, 1957. 
Tho first and fourth counts are the same, except that tho 
violations are laid on the two respective dates, and involve 
violations of 26 USC Section 4705(a). The second and fifth 
counts are the same, except for the dates, and are brought 
under 26 USC 4704(a). The third and sixth counts are also the 
sane, except for dates, and are brought under 21 USC Section 174. 
The jurisdiction of the lower court is also based upon 


Section 11-306 of the D. C. Code (1951 Ed.). The jurisdiction 
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A. 


Appellant was arrested on August 26, 1957 since which 


time he has been held at the District Jail (JA 3-4). The 
arrest on August 23 was for the possession of heroin in connec- 
tion with which he was tried on February 11, 1950, found guilty 
ana sentenced on March 7, 1953 (Criminal No. 1045-57, District 
Courts; fee #74378 this Court). The present indictment for 
alleged offenses on August 13 and 21, 1957 was presented and 
neard by the Grand Jury on or about March 4, 1950 (JA 1-2, 4). 
On April 9, 1963, while defendant was still in the 
District Jail. in connection with the previous commitment, 
was served with a ccpy of the indictment involved herein; 
on April 11, 1953 he was arraigned and entered a pljea of 
not guilty. Counsel herein was appointed to dezend by the 
lower court. (JA 3). 
On May 18, 1985S the defendant filed a motion to disniss 
the indictment on the ground that there was an unreasonable 
delay in presenting these chargec to the Grand Jury contrary 
to Rule 48(b) of the Federal Rules of Crimina] rrocedure to 
his detriment and prejudice (JA 3-5). This motion was heard 
by District Judge Xeech and was denied (JA 7). The motion to 
dismiss was renewed on June 4 prior to the commencement of the 
trial before District Judge Tamm and the motion was again 


denied (JA 11). 


B, The Trial 
The Government's chief witness was George Hemphi).2, who 
yorired as an informer or "in an undercover capacity" (JA 12). 
Ne testified on direct examination that, worlking with Narcotics 
Agent Bowie, he made two purchases from the deZendant on 
August 13 and August 21, 1987, Prior to meeting the defendant 


in each instance he was searched by Agent Bowie and then 





furnished funds with which to make a narcotice purchase (JA 22,15) 
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On the Pirst occasion after meeting with Agent sBowis, 
Hemphill went to premises 328 Que Street, N.W. where apparently 
by pre-arrangement, Homphill met a person identified by the 
name of Charles with whom he went to 7th and Gue ftreets, made 
a telephone call, and with Charles went to 15 8 Street, where 
they met the defendant (JA 12-13). Hemophil1 asked the defendant 
", , . had he been. . ," and the defendant said "No"; thexre:pon 
Hemphill asted the defendant if he was "ready" and the defendant 
said "Yes"'. Then all three caught a cab to 16th and fwann 
ftreetc, where Hemphill gave the defendant $9.00 to get some 
"sturt", meaning heroin (JA 14). 

Over the objection of defendant, the witness was sermitted 
to tectify that the phrase "had he been" is interpreted to mean 
'73agd he been to buy any narcotics that morning". (JA 15). At 
Sth and fiwann Tftreets the defendant left demphil}), and Charlies 
for about fifteen minutes and when he returned the three of 
them tools a cab bacir tc 15 & fitreet and entered the basement 
where defendant gave Hemphill five capsules of white powder 
without giving defendant a written order for the purchase of 
narcotics; the wrapper containing the capsules did not bear 
any Internal Revenue otamps on it. Hemphill then walked back 


with Charles to North Capitol Street where he left Charles and 


then walked back to Third & 3%, Ftreets where he met Agent Bowie, 


to whom he turned over the sispect capsules (JA 15-17). 

On the second occasion, August 22, 1957, Hemphi}1 met 
Rowle at Eckington & 2 Streets, N.E., where he was again 
searched and received $18.00. He proceeded to 15 2 &treet 
where he again saw and spoke with the defendant. He requested 
defendant to get some stufZ, whereupon the cefendant Jeft and 
returned within five or ten minutes, gave Zemphill eight 
cansies containing white powder and received $15.90 without 
having given defendant a written form for the transfer of 
narcotics, and the vackage did not bear internal Revenue ctamos 
on it, Hemphill} then returned to Eckington and R ftreets where 


he met Agent Bowie and turned over this package to him (JA 19-19, 
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On cross examination Hemphill testified that he had 
been employed as an undercover man by the Treasury Department 
on varios occasions for the preceding two years, being other- 
wise occupied on his own behalf as a painter, The witness COUG 
not recall on how many casee he worked during the past two years 
as an undercover man for the Narcotice Division of the Treasury 
Deoartment; he coulc not recall whether it was 100 times or less 
or the avproximate number of times he had been so employed, con- 
cerning which he dic not have even the vaguest idea. Cn each 
ease he was paid ¢5.00 for each day or portion thereox syent or 
such matters; that he workec with a different agent on diferent 
cases; and that the instant case was not the only case in which 
he wor'sed in that capacity. ke testified specifically that it 
vas his job or part of his duties as an undercover agent to 
pnttemot to make purchases of narcotics from Oifzzerent people 
and that it was his cyecific job to do so in connection with 
the defendant. He did not te2) defendant at any time that he was 
a narcotics agent and in fact defendant did not ‘snow it. He 
could not identiZy the verson !snown to him as Charies except 
that he had seen him on several occasions and knew that he 
lived at 629 Gue Street, N. W.; but he did not ascertain 
whether Charles still Jived there at the time of trial; that 


figent Dowie inew he was in contact with Charles and had seen 


him with Charles on each of these two occasions, August 13 anc 


August 22 (JA 20-22). 

The witness further testified on cross-examination that 
while working as an undercover agent it was his job to go ont 
and induce people, including the defendant, to sei) him 
narcotics; that on each of these two occasions Hemphill con- 
sidered it part of his jov to induce the defendant to sei him 
nercotics (JA 22, 22). On the first occasion, white? wal? on 
hugust 13, while Hemphill and Charles were waiting for the 


defendant at 13th and Swann Streets, Hemphill saw Agent Bowie 





pass him several times walling (JA 24-25). However, Agent Zowke 
on cross examination testified that on this occasion he remainec 
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At 3rd and L Streets, N.E. during all of this time and did not 
see George Hemphill between the time the latter left him at 
9th and O Streets and returned at about 2:30 or 3 o'clock to 
3rd and L Streets, N.E; and that Bowie was not at 15th and | 
Swann Streets, N.W. on August 13 (JA 41-42). 

Hemphill could not reca}} how many other cases he worked 
on,or whether he had worked on any other cases during the months 
of August, September, Cctober, November, December 1957, January, 
February, March, April 1983; but he did not work on any other 
casec in May 1988 (JA 21, 28-29). He did not tel} people with 
whom he came in contact that he was an undercover agent; but he 
did te2] them that he was a user of narcotics in attempting to 
induce them to sell narcotics to him; although he cold not 
recall having made this statement to the defendant; nor to how 
many other people he made this statement. Although he wericed 
with three other named narcotics agents, he could not recall} 
how many people he had attempted to purchase narcotics from 
other than the defendant, from June 1957 to the date of the trial 
(JA 29-30). 

Narcotics agent Donaid W. Bowie testified that George 
Yemphil2 worked under his direction or supervision; that on the 
morning of August 13, 1957 he met Hemphill at 3rd and L ftreets, 
N.E. where the latter was searched, given $1& and they proceeded 
to Jth & © Streets, H.W. where Hemphil) left the car and 
Eowie returned to 3rd & L. Streets, N.E. He later saw Hemphill 
at this corner and received from him the five capsules of white 
powder (Exhibit 3-A) which were later given to the chemist 
(3& 32-33). 

On the afternoon of August 21, 1957 he met Hemphill at 


Eexington &® R Streets, N.E.; he was searched and then given 


$35, Hemphill proceeded to 15 R Street, N.=. and within a 

few minutes came out with two men, one of whom was the defendant, 
fhe three went to a store and then returned to 16 R Street fron 
whence the defendant left, entered an alley, returning witnin 


about five minutes; then Hemphil} Jeft and went pack to Eel:ington 





Dace & & Street, N.E., and there he received from Hemphit?} the 
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eight capsules (Exhibits 2-A) which were also turned over to the 
chemist (JA 34-37). 

Cn cross examination Agent Bowie testified that he had 
worked with George Hemphill on approximately seven cases since 
July, 1957 (JA 37). With regard to the August 13th incident 
Agent Bowie did not know from whom Hemphill] obtained the capsules 
identified as Exhibit 1-A (JA 39). 

It should be noted that Agent Bowie testified that on 
August 13 he did not go up to 16th Street; that he left Hemphill 
at 7th and © Streets and then returned to 3rd and L where he met 
KRemphill at about 2:30 o'clock; and that he remained at 3rd & 

L Streets from the time Hemphill left him that morning until he 
saw Hemphill at 2:30 o'clock at 3rd & L Streets; and that the 
witness was not at 16th & Swann Streets on August 13 (JA 41-42). 

The Government chemist, William ?, Buttler, testified 
concerning the tests made on the capsules involved; that they 
contained heroin; and the capsules (Exhibits 1-A and 2-A) were 
received in evidence over the objection of the defendant 
(JA 42-43). 

At the conclusion of the Government's case in chief the 
defendant moved for a judgment of acquittal, a judgment in favor 
of the defendant for a directed verdict on the ground that there 
had not been a showing that the defendant had sold these drugs 
to Hemphill; that his testimony was uncorroborated and unsubstan- 
tinted, Defendant also urged that the Government had made out 
a case of entrapment and as a consequence that the motions made 
were proper and should be granted. The Court denied the defen- 
dant's motions; whereupon the defendant submitted the case on 
the Government's testimony (JA 43-46). 

Defendant also renewed the motion with respect to the 
third and sixth counts; and again tho Court denied the motion 
(JA 47). 


During the course of argunent on behalf of the Governnent, 





counsel stated to the jury that the person identificd as Charles 


had not been produced by the Government because he did not !ktnow 
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Hemphill was an undercover agent; that he is a man concerned wita 


the traffic of narcotics; and counsel posed the question "Am 


I going to vouch Zor his credibility?" (JA 22). 

The Court vroceeded to gives its charge to the jury. 
included was a reference to J. &, Code fections forming the 
basis of the third and sixth counts of the indictment (Jé 52-53). 
Following the reading of that Code fection, the Court proceeded 
to give the sval "presumption of innocence” chazce (JA 52); 
and alno instructed the jury ". . . . that no inference of 
guilt arisec against the defendant because of hic failure to 
tectify as a witness in his own benal? . . . ." (JA 64-55). 
Tollowing this the lower court commented on the role of the 
informer ane then yroceeded to instzuct the jury with respect 
to "entrapment" (Ji BE-EG). 

Defendant's counsel requected an instxeuction to the 
effect that the failure to call the witnecs Chariec Davis wae 
attributable to the Gcevernment; but the Court gave a genera? 
charge with respect to the failuve to cali witnesser. DeLZendant 
also objected to the first vortion of the charge relating to 
entrapment (Jf 87-55), 

The jury returned a verdict of guilty on ali Six counts 
of the indictment (JA 30). 

Tithin the time required by the rules and on June 9%, 

983 (a separate motion was filed by the cefendant in personan 
on dine 4) defendant filed a motion Zor judgment cz acquittal, 
for arrest of judgement, or Zor a new trial, which wae argued 
before the trial court and denied on June 20, 1280 (JA 3-9). 

“mn dune 24 sentence was entered and the deZencant was given a 
term of five to ten years tc run concurrently with the sentence 
entered in Criminal Ho. 1045-57, which was the subject matter 
of another earlier anpeal before this Court in No. 1457/2, 


affirmed by a divided Court on July 31, 19803 (dA 10). The 








iWotice of Appeal was filed on dune SE, WC (A 9). 





"Tf any person fraudulently or knowingly imoorts or 
brings any narcotic drug into the United ftates or 

any territory under its control or jurisdiction, 
centrary to law, or assists in so doing or receiver, 
conceals, buys, sells, or in any manner facilitates 
the transportation, concealment, ov sale of any 

such narcotic drug after being imported or brought 

in, knowing the same to have been imported contrary 

to law, sich verson shall upon conviction be Lined not 
more than $£,000 and imprisoned for not more than ten 
years, Whenever on trial for a violation of this 
section the defendant is shown to have or to have 

had possession of the narcotic drug, euch possession 
shal} be deemed sufficient evidence to authorize 
conviction unless the defendant explains the 
possession to the satisfaction of the jury. 

(Feb. 9, 1909, c. 100, 82, 35 Stat. G14; Jan 1%, 

1914, c. 9, 88 Stat. 275; May 25, 2922, c©.202, 

81, 42 Stat. 593; June 7, 1924, c. 352, 45 “tat. $57)", 


25 JeCcA 8 4704(a): 


"¥t shall be unlawful for any person to purchase, 

sell, dispense, or distribute narcotic drugs except 

in the original stamped package or from the original 
stamped package; and the absence of anvropriate tax- 
paid stamps Yrom narcotic drugs shail be prima facie 
evidence of a viclation of this subsection by the 
person in whose possession the same may be found." 

(Avg. 13, 1954, 9:45 a.m., E.D.T., c.7380, COA Ftat, S20, 
amended Aug. 31, 1954, c. 1147, 8 5, GC ftat. 1004.) 


2c USCA 8 47 


"Tt shall be unlawful Zor any verson tc sell, barter, 
exchange, or give away narcotic drugs except in pure 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on 

a form to be issued in blank for that purpose by t 
Secretary or his delegate." (Aug. 1¢, 1954, $245 
E.D.T., c. 736, SSA Stat. 551, amended Aug. 31, 195 
c. 1147, 88¢,7, 6S ftat. 1003.) 
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"¥f there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information 
against a defendant who has been held to answex to 
the district court, or if there is unnecessary delay 
in bringing a defendant to trial, the court may dis- 
miss the indictment, information or complaint." 








1. A delay of more than six (3) months in presentment 
of charges to the grand jury is a violation of Rule 48(b) 
Federal Rules of Criminal Procedure and the Sixth Amendment to 
the Constitution, and the lower court erred in refusing to dis- 
miss the indictment. 

2. Entrapment was established as a matter of law, and 
the lower court erred in refusing to direct 4 verdict or judg- 
ment in favor of defendant and in denying a motion for judgment 
of acquittal. 

3. The evidence was insufficient to justify a convic- 
tion, anc the lower court erred in refusing tc direct a verdict 
or judgnent in favor of defendant and in denying the motion for 


judgment of acquittal, 


SUMMARY OF ARGUMENT 


1. A delay of more than six (6) months in presenting tho 
charges to the grand jury, which is neither attributable to the 
defendant nor justified by the Government, is a violation of 
Rule 48(b) of the Federal Rules of Criminal] Procedure, and 
results in an unreasonable delay in bringing defendant to trial, 
contrary to the Sixth Amendnent to the Constituticn. Defendant 
was not arrested immediately following the alleged offenses, 
but several days later he was arrested for another unrelated 
offense and he remained in jail during this period of nearly 


seven (7) months during which he was indicted, arraigned, tried 


and convicted for the later, unrelated offense. Defendant did 


not acquiesce in the delay for he was not aware of tho fact 
that he had been charged until he was served with a copy of the 
indictment some eight (8) months after the alleged offenses anc 
while he was in jail. A motion to dismiss the indictment was 


promptly filed and denied by the lower court. While Rule 48(b)- 





_is discretionary and no mechanical application of the rule can 
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be made, it is submitted that, under tho conditions and circun- 
stances involved hore, there was unnecessary delay and the rule 
should be applied. The motion to dismiss should have been 
granted. 

2. The undisputed testimony reveals that the criminal 
design originated with the prosecution; the informer adnittec 
he was employed to induce the defendant to obtain narcotics for 
hin; the defendant was furnished the funds and acted in the 
capacity of an agent or messenger to obtain the narcotics for 
the informer, without profit to the defendant; and the conduct 
here involved was the creative activity of the law enforcenent 
officers, as a consequence of which the defense of legal entrav- 
nont was established under the principles laid down in 
Sherman v. United States, (356 U.S. 369, 2 L.Ed, 2d 848). 
Especially is this true since the Government failed to offer 
any testimony to justify the tactics of inducenent omployed 
by the prosecution, and the record is devoid of any showing 
that defendant cither engaged in the traffic of narcotics cr 
acted in any other manner calculated to incur the suspicion of 
tho prosecution. A reversal of the judgment belcw should be 
required. 

3. The cvidence was insufficient to justify a verdict 
of guilty where the prosecution relies solely upon the testi- 
mony of a paid inforner who was not properly searched by the 
narcotic agent, who was not observed during the transactions 
conplained of, whose testimony was not only uncorroborated 


but was self-contradicted and contradicted by the narcotic 


agent in material respects, where the design was the creation 


of the governnent officials, and where at most the circunstances 
indicated that defendant may have acted under inducement by anc 
as a messenger for the informer. Under these circumstances 

the evidence was insufficient to justify a conviction and the 


judgnent should be reversed, 
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The offenses Zorming the basis of devendant's conviction 


jn the lower court are alleged to have oceurred on August 12 


fa 


2, 187 Zo 


and August 21, 1257. Ze was arrested on Auggst <-, 


unrelated charge, zossession of heroin, tried on February 721, 


1988, found guilty, and sentenced on March 7, 1969. The precont- 


ment to the grand jury of the charges involved in this apveas 
@id not take yvlace until March ¢, 1958, more than six months 
after the alleged offensec, although defendant was incarcerates 
during virtually all of this time. 


mule 40(b) »vrovides: 


Sey 
NAA Ne 
ve 


bringing a dete 
¢ 3 > indice: 
¥ x int." (CInderscoring supplied.) 
The foregoing rule is a rectatement of the inherent 
sower of the Court to dismiss a case for want of prosec..tion,. 
Ex parte §ltman, ©.5. Cal., 347. fun. 1S; 
United trates ys, Mctlitjiams, 32 U.f. App. D.C. 22%, 
1383 ¥.2a@ SOc. 
it is clear that the celay in vresenting the matter tc 
the grand jury was not attributable to the cefendant, but for 
reasons unknown apsears to have been deliberate on the part cz 
the Government. The defendant was not arrestec on either 
August 13 or August 21, 1957, but he was arrested within a Lew 
days thereafter on August 25 for another unrelated offense. 
fo, the Government knew that the defendant Was ander detention; 
in fact, he was shortly incicted on the charge ck possecsion of 


narcotics; and he was tried in February, 1905. “obviously, 


during all of this time the defendant could have been charged 





_and indicted 2cr the offenses involved here. Why the Govern- 


ment cGid not see to indict the cGefendant and waited until 
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March, 1958, to do so is inexplicable. The Gevernment har 


offered no reagon Zor the delay; indeed, the record is barren 
of any indication that the Gelay was necessary. 

{It ig true that following the indictment of March 2, 
12948 the defendant was rather promptiy arraigned and tried; cc 
the defendant dees not contend that there was delay in bringing 
him to trial following the indictment; but the unnecessary detay 
in presenting the charge to the grand jury also results in 
-ynnecessary delay in bringing the defendant to trial. it isc 
okbvieus that one o£ the reasons for the adoption of Rule 45(b) 
ts to orevent any prejudice to the rights of defendants in 
criminal cases, While it is our position that the burden does 
not rect upon the defendant to affirmatively establish such 
prejudice, inder tae circumstances of this case, it is syvomitted 
that the delay inevitably reeults in prejudice to the defendant. 

his is not a case where there was any Long and unin- 
terrunted acquiescence by defendant in the delay of the trial 
(C2, Worthinston vs. United Statec, 7 Ctr. 1926, 1 F.2d 1e4, 
cert. den. 260 U.0. 324, 45 S.Ct. 185, G9 Lud. 475); nor is 
it contended that 43(b) modifies the Statute of Limitations 
with respect to the tyre of offensec here under consideration 
(Cf. United States vs, Cadary, 197 U.S, 475, 2% 
ae 1,.Bd, 342; Arnstein vs, United States, ‘4 App. D.C. 


> om 
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. 945 cert. den. 44 S.Ct. 484, 264, U.8. SOB, 32 L.Ed. 327 
holding that Section 939 of the D. C. Code of 1901, providing 
that, iZ within nine months after committing ox holding a person 
to bail the grand jury shal? not act upon the case, the prosec.- 
tion shall be deemed to have been abandoned, did not repeal or 
affect the general Statute of Limitations in the District of 


Colsmbia). 


i i + 

While a factually similar situation was oresent in 

? ta far G t ~ t* 
United Statec vs. Alagia (D.C. Del. 1955, 17 FRO 1), the point 
?. 7A ¥ 

here discussed was neither raised nor passed upon, for the covrt 


+: a . . 
there in refusing to dismics the complaint on the sole ground 





\] aa . 
advanced that there was a delay between indictment and trial, 


stated: 





'teaving aside the hiatus between the Government's 

ltnowledge of the cffense and its presentation to 

the Grand duxry, there was, then, a three year 

interval between the time of the arraignment and 

the fixed date 2cr trial. During this interval 

neither the United tates Attorney nor defendant 

moved for trial." 
he motion was denied, among other reasons, because a delay of 
the trial by the Government's request Zor continuance was 
unopposed by the defendant. 

it is true that Rule 40(b) is discretionary and to pe 

avplied within the twelj-established range of judicial aiscere~ 
tion" (Nardonne ve. United States, 1939, 303 U.S. 224, 248, 
SO #.Ct. 25G, 253, 54 L.Ea., 39'/); but in the absence of a 
legitimate reason explaining away the unnecessary delay in 
presenting the matter to the grand jvry, coviously not caused 
by the defendant whose acquiescence could not be ectablished, 
the circumstances of this case would appear to tead to the 


conectusion that the stricture of Rule “8(b) has been violated. 


4 Although the rule is not a mechanical one which has not 


been interoreted with mathematical orecision as to the Rength 


of time or the circumstances which constitute “unnecessary cela", 
our oosition simely is that the ccnditions here require the 
application of Rule 48(b) and a holding that there was nneces- 


we 


sary Gelay under all of the cirec:mctances of this case. 


From the undisputed testimony of the prosecution witnecs 
Memphi2t1, the paid informer, it was established that it was his 
job as an undercover agent to induce the defendant to sell hin 
narcotics. For all »oractical purposes it can be fairly stated 
that the Government based its case solely upon the testimony 
of the informer, “lainly, the criminal design originated with 


434. Sn2 
this informer, and the defendant was tempted into the violation 





_forming the basis of the conviction below, It should be 








that the narcotics agent Bowie was neither in a vosition 
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pa) 


' gee nor to corroborate the transactions about which the informer 
Hemphill testified. The record is devoid of any evidence that 
the defendant was engaged in the traffic of narcotics, or that 
he made a profit on either of the two sales, in queetion to 
Yemphill. At best the prosecution established that the defen- 
dant was merely the purchasing agent or messenger for the seller 
at the instigation of the paid informer, and the conviction should 
not stand. (Adams v. U.8., CA Tex. 1955, 220 F.2d 297; 
U, &. v. Sawyer, 3 Cir., 219 F.2d 159). 

In the recent case of Sherman v. United States, decided 
by the fupreme Court of the United States on May 19, 3953, 
263 U.£. 3399, 2 L.Ed. 2d 343, the question presented here was 
decided adversely to the Government on the issue of whether a 
conviction shox3d be set aside when as a matter of law the de- 
fense of entrapment was established. In that case the Government 
informer first met Sherman in August, 1951, at a doctor's cfiice 
where both were being treated to be cured of narcotics addiction. 
Several meetings took pjace and finally the informer asked Cherman 
whether he knew a good source of narcotics, and he asked 
Sherman to supply him with a source because he was not responding 
to treatment. Sherman tried to avoid the issxne, but finally | 
acquiesced, obtaining a quantity of narcotics which he shared 
with the informer on several occasions. The informer bore the 
cost of his share of the narcotics and the expenses incidental 
to obtaining the drug. Then the informer told the narcotics 
agents and on three occcasions the agents observed Sherman givine 
the narcotics to the informer in return for money supplied by 
the Government. The issue of entrapment went to the jury anc 
a conviction resulted. In reversing with instructions to cis- 
miss the indictment, the Court, speaking through Chief Justice 
Warren, discussed the application of the principles involved 


in the defense of entrapment, stating: 


Selene 








6 .h.lhUe WvThe Function oF law enforcement is the 
prevention of crime and the apprehension of 
criminals. Manifestiy, that Zunction does not 
include the manufacturing of crime, Criminal 
activity is such that stealth and strategy are 
necessary weapons in the arsenal cf the yolice-— 
officer. However, ‘a different question is 
presented when the criminal design originates with 
the officials cf the Government and they implant 
in the mind of an innocent person the disposition 
to commit the alleged offense and induce its 
commission in ordexy that they may prosecute,' 

237 J.8., at 442. Then stealth and strategy 
become as objectionable police methods as the 
coerced confession and the unlawf:} search. 
Congress could not have intended that its 
statites were to be enforced by tempting inno- 
cent yversons into violations. 


"towever, the fact that government agents 
'merely afford opportunities or facilities for 
the commission of the offense does not' consti- 
tute entrapment. Entrapment occurs only when 
the criminal conduct was ‘the product of the 
creative activity' of law-enforcement officials . . 


"We conclude from the evidence that entrapment 
was ectablished as a matter of law. In so holding, 
we are not choosing between conflicting witnessec, 
nor judging credibility. Asice from recalling 
Xalchinian, who was the Government's witnecs, 
the defense called no witnesses. We reach ou 
conclusion from the undisputed testimony of the 
prosecution's witnesses." 

In footnote 2 of the Sherman ovinion, supra, it was 
develoved that the informer admitted it was his job while wor!- 
ing with these agents to go out and try and induce somebody to 
sei] him narcotics. In our case the informer, Hemphill, admittec 
that it was his job as an undercover agent to ge out and induce 
peoole, including the defendant, to sell him narcotics (dA 22-2.), 

Even the concurring opinion in the Sherman case, sg:pre, 
agreed with the majority that the undispated facts show entra~- 
ment aS a matter cf law, although reaching such a result by a 
Gizzerent route, 

{t is interesting to note that the Government did not 
offer any testimony whatsoever to justify the informer's tactics 


of inducement in reply to the defense of entrapment (Cf. United 


States v. Masciale, C.A. NM. ¥. 








Compared to Hunt v. United States ( peut ADD TELCO 
ony Pay Te) » Aecided July 2, 12953) where "the testimony 
(on entrapment) was conflicting; appellant's evidence arguably 
made out cntrapment as a matter of law and the Government's 
evidence negated entrapment as a matter of law.", here the 
testimony was not in conflict; it was based primarily on the 
testimony of the paid informer whose. uncorroborated testimony 
and credibility is highly questionable and who admitted his job 
was to induce appeljant to sell him narcotics; appellant then 
apparently obtained narcotics fron others with the money fur- 
nished by the informer who in turn had obtained the funds fron 
the Governnent; and under all the circumstances it was established 
that appellant's conduct was "the product of the creativity of 
law-enforcement officials". (Shernan v. United States, supra; 
Sorrells v. United States, 287 U.S. 435, 53 &. Ct, 210, 77 L.2d.415, 
No testimony was offered by the prosecution to justify the tactics 
employed, and the record is devoid of any showing that appellant 
was engaged in the traffic of narcotics. 

Clearly, the undisputed evidence at best establishes all 
of the elements of entrapment, and a reversal of the judgment 


pclow should be required, 


The primary, if not the sole, evidence upon which the 


prosecution relicd in the lower court was based upon the testimony 


of the paid informer, Hemphill. He was searched by Narcotic 


Agent Bowie, given monoy and told to make a purchase cn each of 
the two occasions, namely, August 13 and August 21. The narcctic 
agent testified that on each occasion he searched the informer 

in a car; that is, he searched all of his outer clothing 

(JA 32, 34, 38). This was hardly the kind of a search to effec- 
tively cstablish that the informer did not carry narecctics before 
contacting the defendant cn each of the cecasions described, 
Significantly, however, Agent Bowie did not follow the informer, 
nor did he observe the alleged transactions between appellant anc 








the informer. The imoortant factual distinction’ between the 
instant case on the one hand and cuch cases as Higgins v. United 
Ltates, (100 F 2d 222, 32 U.S. App. D.C. 371) and 

ve. i & , (130 F 2a 251, 32 U.S. App. D.C. 3), is that : 
poth of the cited cases the narcotics agent observed the trans- 
actions between each of the defendants and the informers, while 


in the instant case the contrary was true, 


Moreover, the testimony of the informer .wwesdnkotreboratec 


anc contradicted both by himsel? and the narcotic agent in severe? 
material respects and, consequently, is unworthy of belies, 
“White it is ordinarily true that the credibility of a witness 
is an issue to be recolved by the jury, this was but one aspect 
of the Government's case demonstrating the lacl of evidence cutii- 
cient to s'pport the verdict below. 
While the lower court admonished the jury to scrutinize 

with care and view with caution the testimony of the inirormer 

ch 55), it is believed that the utter lack of corroboration cz 
his testimony compelled a verdict in favor of the defendant be2cw. 
in the case of Fletcher v. United States, (15S F 2d $23, 32 U.F. 
Avp. D.C. 205), the question before this Court was whether or not 
the trial court erred in refusing to instruct the jury that the 
informer's testimony should be examined with greater scrutiny and 
care than the testimony of an ordinary witness. in holding that 


the request was a vroper one, this Court held that either some 


- We feel that the instant case should require 
an extension of the doctrine laid down in Fletcher v. United 
States, supra, so as to require a reversa] ox the conviction for 
Jacls of corroboration under the circumstances here involved, 

in this case where the Government relies in its entirety 
upon the uncorroborated and unsubstantiated testimgny of a oaid 
informer, whose admitted job was to induce the defendant to 


obtain narcotics for him, where the design and creativenecs of 





the transaction originated with the Government officials, the | 
Pyle 





allored transactions between the inforner and the defendant 
yore not observed by the narcotic agent, the infcrner had the - 
opportunity of obtaining the nareoctics fron persons other than 
the defendant, the defendant acted upon the inducoment cf the 
informer and merely as an agent to procure the narcctics for 
the inforner at no profit to the defendant, uncer ecircunstances 
where no justification had beon establishod for the instigation 
of the alleged transacticns through the defendant; coupled with 
the unusual circumstances that neither marized money was involves 


nor an arrest made inmediately following either of the transac- 


tions, and the Governnent waited nearly seven (7) months after 


these alleged transactions bofore presenting the matter to he 
grand jury; and where, in addition, the inforner's testinony 
is self-contradictory and his credibility is open tc grave 
doubts - all these are circumstances which should kkad inevi-~ 
tably to the conclusion that the evidence was insufficient t= 


justify tho verdict in the lower court. 


CONCLUE ICN 
it is submitted that for the reasons shown above the 
judgnent below should be reversed, 


Respectfully submitted, 


Maurice Fricdnan 
1000 Vernont Ave., N.W. 
Washington 5, D. C. 


Attorney for Appellant, 
By Appointnent 























No. 14,652 


QUESTIONS PRESENTED 
Rule 48(b), Fed. R. Crim. P., provides that: 


“If there is unnecessary delay in presenting a charge 
to a grand jury * * *, the court may dismiss * ° ° 
the complaint.” 
In the opinion of the appellee, the questions presented 
are as follows: 


(1) Is this rule applicable to a situation where there 
was no formal complaint—containing charges, the prose- 


cution was initiated on an original grand jury indict- 
ment, and the appellant was speedily brought to trial 
thereafter? 

(2) Was there a defense of entrapment, as a matter 
of law, based on a “typical factual pattern” of the sale 
of narcotics to an informer? 

(3) Was there sufficient evidence to support the verdict. 
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Huited States Court of Appeals 


For Tue District or CoLtumBia Cracuir 


No. 14,652 
MERVIN GREEN, APPELLANT 
v. 


Unirep States oF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


COUNTERSTATEMENT OF THE CASE 


Appellant was in the custody of the United States 
District Court for the District of Columbia, on a sep- 
arate indictment, when the Grand Jury returned the 
indictment, herein, as an original. Prior to the return of 
the indictment, herein, on April 8, 1958 (J.A. 1-2), he 
had not been detained on a complaint based on the charges 
recited in this indictment.’ The offenses, herein, were 
alleged to have occurred in August, 1957. 

The indictment alleged, in six counts, violations of 26 
U.S.C. §§ 4704(a) and 4705(a), and 21 U.S.C. §174 (es- 
sentially the unlawful possession and sale of narcotic 
drugs). A pre-trial motion to dismiss the indictment, 
on the ground that there had been “unnecessary delay” 
in returning the indictment within the meaning of Rule 


1 Criminal Docket, Case No. 335-58. 


(1) 





? 
at 


48-b, Fed. R. Crim. P., was denied. Appellant was tried 
and found guilty on all counts on June 4, 1958, two months 
following the return of the indictment (J.A. 7). The 
motion to dismiss was renewed at trial (J.A. 11) and a 
motion for judgment of acquittal was made at the conclu- 
sion of the trial (J.A. 8, 9, 43). The sentence imposed 
was ordered to run concurrently with that in Criminal 
Case No. 1045-57, which conviction was affirmed by this 
Court. in Green v. United States, —— US. App. D.C. 
—, 259 F.2d 180 (No. 14,378, decided July 31, 1958). 
This appeal followed. 

At trial, the Government proved the charges through 
certain physical evidence (narcotics), the respective testi- 
mony of a Special Employee of the Federal Bureau of 
Narcotics (George Hemphill) and a United States Nar- 
eotic Agent (Donald W. Bowie). A chemist also testified 
as to the analysis of the physical evidence introduced 
(J.A. 42-43). 

Hemphill, the special employee, testified that he met 
agent Bowie on August 13, 1957, was searched by Bowie 
and given $15.00 in currency (J.A. 12). Hemphill left 
Bowie and joined a third party, one Charles, who did 
not appear at trial. Charles made a phone call, then 
the two men proceeded to 15 R Street where they met 
appellant (J.A. 13). A conversation ensued between the 
three men, then they proceeded by taxi to 16th and Swann 
Streets. Appellant was given $9.00, asked to get some 
“stuff”, and he disappeared. He returned in fifteen min- 
utes, and shortly thereafter, gave Hemphill some capsules 
at a location within the District of Columbia. No written 
order form was given nor were Internal Revenue Stamps 
affixed. Hemphill rejoined Bowie and surrendered the 
capsules (J.A. 13-16). 

On August 21, 1957, Hemphill met Bowie, was searched, 
received $15.00, then went alone to a house where he 
found appellant. After a request to get some “stuff”, 


2J.A. 5-7; The District Court Criminal Docket, Case No. 335-58, 
indicates the motion was denied on : 
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the two departed from the house and went to 15 R Street. 
Appellant disappeared for ten minutes, returned, and in 
exchange for $15.00 produced 8 capsules. These capsules 
were later given to Bowie. No written order form was 
given or stamps affixed. Hemphill identified in court 
both exhibits of capsules. (J.A. 18-20). 

Bowie, a United States Narcotic Agent, testified that 
Hemphill was working under his supervision. He cor- 
roborated the testimony regarding the search of Hemp- 
hill and giving him $15.00 on August 13, 1957. Then 
Hemphill departed, alone, and returned with five cap- 
sules in an unstamped package. He identified in court 
the package (J.A. 31-33). 

On August 21, 1957, following the usual search ae 
giving of $15.00, Bowie followed Hemphill to the vicinity 
of 15 R Street. Bowie related in court the following ob- 
servations. Hemphill entered a premises, then emerged 
with several men, one of whom Bowie recognized as ap- 
pellant. The group of men walked a short distance and 
then appellant entered a store. Next, the group returned 
to 15 R Street and dispersed; appellant entered 
an alley, and disappeared. Fifteen minutes later appel- 
lant reappeared and joined Hemphill, who was alone, on 
the sidewalk in front of 15 R Street. Hemphill left, 
Bowie following, and proceeded directly—without meeting 
anyone or entering a premise to Eckington Place and R 
Street, Northeast. There Bowie met Hemphill and re- 
ceived eight capsules in an unstamped package. Bowie 
identified the package in court (J.A. 34-36). Following 
proof of continuity of possession of the exhibits, and 
proof of analysis as narcotics, the two exhibits were 
introduced into evidence (J.A. 42-43). No direct testi- 
mony was offered on behalf of the defense. 


STATUTES INVOLVED 
Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
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the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, con- 
ceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such nar- 
cotic drug after being imported or brought in, know- 
ing the same to have been imported or brought into 
the United States contrary to law, or conspires to 
commit any of such acts in violation of the laws of 
the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 (c) 
of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more 
forty years and, in addition, may be fined not more 
a 9 ° 
Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 
For provision relating to ener probation, 
Internal Revenue Code 


ete., see section 7237(d) of the 
of 1954. (As amended July 18, 1956, ch. 629, title 
I, $105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides : 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate tax 
paid stamps from narcotic drugs shall be prima facie 
evidence of a violation of this subsection by the per- 
son in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in 
pursuance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary or his delegate. 
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Rule 48(b), Federal Rulesof Criminal Procedure pro- 
vides: 

Dismissal—(b) By Court—If there is unnecessary 
delay in presenting the charge to a grand jury or in 
filing an information against a defendant who has 
been held to answer to the district court, or if there 
is unnecessary delay in bringing a defendant to trial, 
the court may dismiss the indictment, information or 
complaint. 


Title 18, United States Code, Section 3282; provides: 


Offenses not capital.—EXxxcept as otherwise express- 
ly provided by law, no person shall be prosecuted, 
tried, or punished for any offense, not capital, unless 
the indictment is found or the information is insti- 
tuted within five years next after such offense shall 
have been committed. (June 25, 1948, ch. 645, $1, 
62 Stat. 828.) 


SUMMARY OF ARGUMENT 


Rule 48(b), Fed. R. Crim. P., provides that a court 
may dismiss a “complaint” when there is unnecessary 
delay in presenting “charges” to a grand jury. The word 
“charges”, as used in this Rule, connotes the existence of 
a formal “complaint” which contains those “charges”. In 
the instant case there was never a complaint in existence; 
instead, the grand jury returned an indictment, as an 
original. Therefore, Rule 48(b) is inapplicable to the 
time that elapsed between the commission of the offenses, 
herein and the return of the indictment. 

The facts of this case follow the typical pattern of a 
sale of narcotics to an informer. The government’s proof, 
however, did not establish as a matter of law the exist- 
ence of a defense of entrapment. This issue was sub- 
mitted to the jury, on proper instructions, and their 
verdict was supported by the evidence. 
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Rule 48(b) Fed. R. Crim. P. Is Applicable. 


An original grand jury indictment * was returned on 
April 8, 1958, a period of about six months following the 
commission of the offenses (J.A. 1-2).* Appellant alleges 
that this was an “unnecessary delay” in violation of Rule 
48(b), Fed. BR. Crim. Proc. This contention is in conflict 
with the interpretation and acknowledged purpose of that 
Rule. 


Rule 48(b) provides: 


“(b) By Court. If there is unnecessary delay in 
presenting the charge to a grand jury or in filing an 
information inst a defendant who has been held 
to answer in the district court, or if there is unneces- 
sary delay in bringing a defendant to trial, the court 
may dismiss the indictment, information or com- 
plant.” (Emphasis supplied.) 

The key word is “charge”. Before this protective rule 
of limitation begins to run a “charge” must be in exist- 
ence. For statutory interpretation, the word “charge” 
has a technical meaning which has been defined by the 
Supreme Court ® as follows: 

“A criminal charge, strictly speaking, exists only 
when a formal written complamt has been made 


against the accused, and a prosecution initiated. It 
is true the popular understanding of the term is 


3 Appellant was not bound over to the Grand Jury by 2 com- 
mitting magistrate acting on & complaint. The Grand Jury 
initiated this case on its own motion. Cf. Lucas v. United States, 
91 U.S. App. D.C. 278, 201 F.2d 182 (1962); United States v. 
Gray, 87 F. Supp. 486 (D.C.D.C. 1949). 


4 At the time of indictment appellant was in the custody of the 
United States District Court of the District of Columbia on 2 
separate indictment. See Green v. United States, —— U.S. App. 
D.C. —, 259 F.2d 180 (No. 14,378, decided July $1, 1958). 


5 United States v. Patterson, 150 U.S. 65 (1893); See also 
Durbin v. United States, 94 U.S. App. D.C. 415, 221 F.2d 520 
(1954). 





‘accusation,’ and it is freely used with reference to 
all accusations, whether oral, in the newspapers, or 
otherwise; but, in legal phraseology it is properly 
limited to such accusations as have taken shape in a 
prosecution. In the eyes of the law, a person is 
charged with crime only when he is called upon in 
a legal proceeding to answer to such a charge. Mere 
investigation by prosecuting officers, or even the in- 
quiry and consideration by examining magistrates of 
the propriety of initiating a prosecution, do not, of 
themselves, create a criminal charge. * * *” 
Any other definition of “charge” would render meaning- 
less the clause “* * * who has been held to answer in 
the district court, * * *.’—which modifys the word de- 
fendant. This clause conclusively implies that the Rule 
only pertains to defendants who are being held, or detained, 
on a charge, i.e., a formal complaint.* Again, this inter- 
pretation is mandatory, otherwise there was no purpose 
for inserting the word “complaint” in the last sentence. 
“Charge” connotes the existence of a formal complaint. 
A paraphrase of the Rule would read: A court may dis- 
miss a “complaint” when the prosecution has unneces- 
sarily delayed the presentation to a grand jury of the 
“charges” contained in that complaint. 
The purpose for Rule 48(b) is succinctly set forth in 
the note by the Advisory Committee on the Rules: 


“This rule is a restatement of the inherent power 
of the Court to dismiss a case for want of prosecu- 
tion. Ex Parte Altman, 34 F. Supp. 106 (D.C.S.D. 
Cal. 1940)” 


Emphasis must be placed on the word “prosecution”. 
Before the rule becomes operative, the “prosecution” must 
have been initiated by either a complaint, information, 
or an indictment. United States v. Patterson, supra. 


* Rule 3, Fed. R. Crim. P. 


“The complaint is a written statement of the essential facts 
constituting the offense charged. It shall be made upon oath 
before a commissioner or other officer empowered to commit 
persons charged with offenses against the United States.” 
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This Court acknowledged this interpretation of Rule 48(b) 
in United States v. McWilliams’ wherein it was held: 


«* © * The rule of this jurisdiction is that where 
there has been a lack of due diligence in the prosecu- 


tion of a case the trial judge may dismiss ° 
In the case at bar no complaint, containing “charges”, 
was ever filed.2 Prosecution was commenced following the 
return of an indictment; and, thereafter, appellant was 
speedily brought to trial. Appellant’s contention that 
Bule 48(b) is applicable to the period prior to this in- 
dictment, is contrary to the litteral interpretation and 
purpose for the Rule.’ 


I 


The Facts Do Not Establish Entrapment As 
A Matter Of Law. 


Appellant alleges that the government’s evidence estab- 
lishes the defense of entrapment, as a matter of law, 
and the court erred in not granting a motion for judg- 
ment of acquittal. This argument is premised upon the 
recent decision of the Supreme Court in Sherman v. 
United States, 356 U.S. 369 (1958). 

The Sherman doctrine is inapplicable because of the 
clear factual distinction. In that case both the informer 


782 U.S. App. D.C. 259, 260-261, 163 F.2d 695, 696-697 (1947). 


8 See note 8, supra. 


® The Statute of Limitation is applicable to this period, 68 Stat. 
1145, 18 U.S.C. §3282: “Offenses not capital. Except as other- 
wise expressly provided by law, no person shall be prosecuted, 
tried, or punished for any offense, not capital, unless the indict- 
ment is found or the information is instituted within five years 
next after such offense shall have been committed. 

Appellant infers that the Sixth Amendment is applicable, how- 
ever, the right to a speedy trial does not arise until after the 
formal complaint or indictment has been filed. D’Aquino v. United 
States, 192 F.2d 338, 350 (9th Cir. 1951). 
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and the defendant were under treatment from the same 
physician for drug addiction, and there were repeated 
requests by the informer before he persuaded the de- 
fendant to provide nareotics. There was first a refusal 
on the defendant’s part, then hesitancy, and finally ac- 
quiescence. The acquiescence there was predicated on 
the informer’s presumed suffering, and the narcotics were 
shared by the informer and Sherman. In the instant 
case, the government’s evidence disclosed a single request 
(on each date), of a few words, in the vernacular em- 
ployed by underworld traders. Rather than “hesitancy” 
by appellant, there was ready compliance. Contrary to 
the finding in Sherman that there “was no evidence that 
petitioner was in the trade”, in the instant case appellant 
would lead the special employee to the proximity of his 
source, depart, and return in a few minutes with the 
designated amounts of drugs. (J.A. 14-16, 18-19.) 

This case is readily distinguishable, on the essential 
facts, from the Sherman decision and the court properly 
denied the motion for judgment of acquittal. Moore v. 
United States, —— U.S. App. D.C. —— (No. 14,407, de- 
cided November 20, 1958). At most there was a factual 
issue for the jury to resolve, and for that purpose the 
court adequately instructed on the law of entrapment 
(J.A. 55-56). Hunt v. United States, —— U.S. App. D.C. 
—, 258 F. 2d 161 (1958). See Lyles v. United States, 
— U.S. App. D.C. —— (No. 14,461, decided November 
20, 1958). 


iit 


The Evidence Supports The Verdict 


The contention that there was a failure of proof by 
the Government fails in light of decisions of this Court 
involving analogous factual patterns. Macaboy v. United 
States, 82 U.S. App. D.C. 53, 160 F. 2d 279 (1947); Dear 
Check Quong v. United States, 82 U.S. App. D.C. 8, 160 
F. 2d 251 (1947); Higgins v. United States, 81 U.S. App. 
D.C. 371, 160 F. 2d 222 (1946) ; Cf. Grigg v. United States, 
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— US. App. D.C. —— (No. 14,635, decided November 
13, 1958). Contrary to appellant’s assertion (App. Br. 
pp. 16-17) that these cases are distinguishable because 
the Narcotic Agent did not observe the transactions, the 
record reveals that agent Bowie observed a substantial 
part of circumstances surrounding the transfer of nar- 
cotics on August 21, 1957 (J.A. 34-35). 

Sole witnesses are commonplace in the courtroom. 
Wiofall v. United States, 94 U.S. App. D.C. 252, 230 F. 2d 
220 (1956). In narcotics cases this Court has recognized 
convictions, based primarily on a paid informer’s testi- 
mony, providing the jury is properly instructed to scru- 
tinize his words. Fletcher v. United States, 81 U.S. App. 
D.C. 306, 158 F. 2d 321 (D.C. Cir. 1946). The court be- 
low carefully admonished, by an instruction, the jury in 
regard to the special employee George Hemphill (J.A. 55). 

It is submitted that the quantum of evidence was in 
accord with criteria established by decisions of this Court 
and adequately supported the jury’s verdict. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRkL W. BELCHER, 
JoHN W. WARNEE, JE., 
Assistant United States Attorneys. 
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